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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

No. 74-1043 

RICHARD A. GORDON, etc., 

Plaintiff-Appellant, 

V. 

NEW YORK STOCK EXCHANGE, INC., et al., 

Defendants-Appellees . 

Appeal from the United States District Court 
for the Southern District of New York 

BRIEF OF THE UNITED STATES SECURITIES AND EXCHANGE COMMISSION, 

AMICUS CURIAE 

COUNTERSIATEMENT OF THE QUESTIONS PRESENTED 

The United States Securities and Exchange Commission submits this 
brief, amicus curiae , to discuss the following questions: 

(1) Whether the rules of national securities exchanges relating 
to fixing minimum rates of commission charged by their members for 
executing transactions on those exchanges are within the purview of 
exchange self-regulatory conduct subject to the quasi- legislative super- 
visory jurisdiction of the Securities and Exchange Commission under 
Section 19(b) of the Securities Exchange Act of 1934? 

(2) Whether the statutory scheme of supervised self-regulation 

of securities exchanges embodied in the Securities Exchange Act of 1934 
preempts the application of the antitrust laws to those practices 
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of securities exchanges that are subject to the quasi-legislative, 
jurisdiction of the Securities and Exchange Commission? 

COUNTERSTATEMENT OF THE CASE 

On April 2, 1971, Richard A. Gordon instituted this private 

antitrust action against the New York Stock Exchange, Inc. ("NYSE"), 

the American Stock Exchange, Inc. ("AMEX"), and two "representative" 

A./ 

member firms of these securites exchanges, charging that certain practices 

of the defendants relating to the exchanges' fixed minimum commission rate 

system were in violation of the Sherman Act, 15 U.S.C. 1 and 2, and 

±.1 

of the Robinson-Patman Act, 15 U.S.C. 13(a) (4-6a). The suit, 

which was brought by plaintiff on his own behalf and on behalf of a 
purported class of "small investors," sought both injunctive relief 
and treble damages in the amount of $1.5 billion (7-8a). In his 
complaint, plaintiff specifically attacked, as in violation of the 
federal antitrust laws, rules of the defendant exchanges which (1) 
provided for a "volume discount" from the minimum commission rate 
on large transactions executed on the exchanges, (2) imposed an 


The two member firms named as defendants in the complaint 
were Merrill Lynch, Pierce, Fenner & Smith, Inc., and Bache 
6c Co. , Inc. 

" a" refers to pages of the Appendix to appellant's brief. 

References to appellant's brief are cited as "G. Br, . " 

References to the amicus curiae brief filed by the 
Antitrust Division of the United States Department of Justice 
are cited as "Div. Br. ." 
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interim "surcharge" on the execution of "small transactions" of less 
than IjOOO shares, and (3) authorized exchange members to negotiate 
the commission to be charged on that portion of a transaction in 
excess of $500,000 (now $300,000) while continuing to maintain 
a fixed minimum commission rate for smaller transactions (4-6a). 

Plaintiff also challenged provisions of the defendant exchanges' rules 
imposing a limitation on exchange membership while prohibiting access 

of non-member brokers to exchange facilities at a discounted commission rate 
and forbidding members to share commissions with non-members (5a). 

On December 4, 1973, the District Court for the Southern District of 
New York (per Lasker, J.) granted defendants' motion for summary judgment 
and entered an order dismissing the action for lack of subject matter 
jurisdiction (3408). Characterizing the suit as "a broadside attack on 

3 / 

the present commission structure of the Exchanges" (341a) , the 

i_/ 

opinion below rejected each of plaintiff's claims. With respect 
to the limitation on exchange membership and non-member access, 
the court concluded that plaintiff lacked standing under Section 4 
of the Clayton Act, 15 U.S.C. 15, to assert this claim, since he 


3 / The district court's opinion is reported at CCH Fed. Sec. L. 

Rep; [1973 Transfer Binder] 1 94,235. 

We believe that the district court properly viewed the complaint 
as an attack on the exchanges' fixed minimum commission rate 
structure. For each of the specific actions alleged in the 
complaint is merely an element of that rate structure, and would 
not have occurred except in the context of a fixed minimum 
comnission rate system. See 52-64, 193-200a: see also p. 39 - 53, 
infra. 
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"has never made an application for membership in either defendant 
Exchange . . . C342a). The court further concluded (343a) 

that Section 3(a)(3) of the Securities Exchange Act of 1934 ("Exchange 
Act"), 15 U.S.C. 78c(a)(3), makes clear that the Act contemplates 
a limitation on non-member access to exchange facilities by defining 
a "member" as, inter alia, "any person who is permitted ... to 
make use of the facilities of an exchange for transactions thereon 
without payment of a fee or with payment of a commission or a fee 
which is less than that charged the general public. ..." 

(343a) r. As to the charge of unlawful price discrimination between 
"large" and "small" transactions, the court found (344a) that 
the Robinson-Patman Act was inapplicable, since that statute "requires 
that the alleged price discrimination be in connection with 'commodities 

of like grade and quality' . . . [and] that services and intangibles (such as 
stock trade executions) are not 'commodities' within the meaning of the 

5/ 

Act." 

Finally, Judge Lasker ruled in accordance with the defendants' 
position that the district court, in any event, lacked jurisdiction 
to entertain plaintiff's antitrust attack because "the practices 
complained of are within the exclusive jurisdiction of the Securities 


-L./ See, e.g. , Baum v. Investors Diversified Services. Inc. . 

409 F. 2d 872, 875 (C.A. 7, 1969). 
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and Exchange Commission, that the SEC, acting pursuant to §19(b) 


of the Exchange Act . . 
and that, consequently, 
of the antitrust laws . 


has been actively regulating these practices, 
the practices are exempt from the provisions 
• • •" (342a). In this regard, the court held 


that the fixing of commissions falls squarely within the congressional 
policy of exchange self-regulation embodied in the 1934 Act” (346a), 
and that "the power to fix commission rates" was placed "within 
the exclusive jurisdiction of the Exchange, subject to commission 
supervision" (347a). 

INTEREST OF THE SECURITIES AND EXCHANGE COMMISSION 


The basic issue presented in this case is whether features of a 
national securities exchange’s conmission rate structure, adopted 
and maintained pursuant to the process of supervised self-regulation 
established in the Securities Exchange Act, are subject to antitrust 
attack. The resolution of this issue is of major importance to the continued 
viability of the regulatory scheme embodied in the Exchange Act. As the 
federal agency charged with the responsibility for administering the Exchange 
Act, the Commission has a substantial interest in assuring that reconciliation 
of the antitrust laws with the statutory scheme of regulation in the Exchange 
Act will not impair the ability of national securities exchanges to execute 
their congress ionally-mandated functions of self-regulation. Moreover, 
resolution of the question of pre-emption of the antitrust laws 
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in favor of the Commission's quasi-legislative jurisdiction will 
have a material impact upon the effective exercise by the Commission 
of its supervisory authority over national securities exchanges, 
not just with respect to stock exchange commission rates, but 
also as to the entire range of exchange activities that are made 
subject to the Commission's quasi-legislative authority under the 
Exchange Act. For the application of antitrust standards and the 
possibility of ad hoc judicial decrees affecting exchange self-regulatory 
activity subject to the Commission's supervision will necessarily limit 
the Commission's continued ability to formulate and effectuate a cohesive 
policy for the securities industry. 

As we shall show in Point I of this brief, the Seci-ities Exchange 
Act was intended to impose a unique scheme of supervised self-regulation 
upon securities exchanges through which these essentially mono- 
polistic entities were entrusted with regulation of their own operations 
subject, however, to the quasi-legislative supervisory authority 
of the Securities and Exchange Commission. And the legislative 
history of the Act makes clear that the fixing of commission rates 
by securities exchanges was a matter specifically intended by Congress 
to be within the exchanges' self-regulatory mandate and subject to 
the Commission's quasi-legislative jurisdiction. 

In Point II of this brief, we will demonstrate that application of 
the antitrust laws to rules of a national securities exchange, where those 
rules have been adopted and maintained through the process of supervised 
self-regulation, is repugnant to the regulatory scheme under the Exchange 
Act, and that an antitrust action is not required in order to provide a 
means for review of the practice of fixing minimum rates of commission on 
national securities exchanges. 
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ARGUMENT 

I. THE AIM AND STRUCTURE OF THE SCHEME OF SUPERVISED 
SELF-REGULATION ESTABLISHED IN THE SECURITIES 
EXCHANGE ACT OF 1934 

A. The “Genesis" of the Securities Exchange Act 
As the Supreme Court has recognized, the process of 
reconciling the antitrust laws with a federal regulatory statute, 
such as the Securities Exchange Act, necessarily requires a searching 

L-l 

inquiry into the genesis and aims of the federal regulatory act. 

Thus, in order to resolve the issue of implied repeal of the antitrust 

laws presented in this case, we first examine the legislative history 

±.1 

of the Securities Exchange Act. 

It is the Commission's contention, as discussed below, that 
the legislative history of the Securities Exchange Act clearly 
evidences that (1) Congress sought by the Act to entrust securities 
exchanges-“which it knew to be essentially monopolistic entities-- 
with the responsibility in the first instance for regulation of their 
operations and their members' conduct, that (2) Congress intended that the 
mandate of self-regulation imposed upon the exchanges be subject to a quasi- 
legislative supervisory jurisdiction vested in the Securities and Exchange 
Commission, and that (3) one of the features of exchange operations of which 


6 / See, e.g. , Federal Maritime Commission v. Seatrain Lines, Inc. . 

411 U.S. 726, 732, 736-739 (1973); Otter Tail Power Co. v. 
United States , 410 U.S. 366, 373-74 (1973); Philadelphia 
Nat'l Bank v. United States , 374 U.S. 321, 350-52 (1963); 

United States v. R.C.A. , 358 U.S. 334, 339-346 (1959). See 
also Merrill Lynch, Pierce, Fenner & Smith, Inc. , v. Ware , 

94 S. Ct. 383, 389-390 (1974). 

7 / See Silver v. New York Stock Exchange, Inc. , 373 U.S. 341, 361 

(1963). See also Merrill Lynch, Pirrce, Fenner & Smith, Inc, v. 
Ware , supra . 94 S. Ct. at 389-390. 
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Congress was specifically aware in formulating the Exchange Act and 

which was purposely brought within the scope of the scheme of 

supervised self-regulation created by the Act, was the exchanges' 

practice of fixing minimum rates of commission. 

While Congress considered regulating stock exchanges on 

8 _/ 

several occasions during the three decades prior to 1934, 

the immediate impetus to legislation was the uncovering of serious 

instances of irresponsibility displayed by exchange members during 

U 

1929 and the early thirties. Early in his first administration 

President Franklin Roosevelt directed the formation of a committee, 

under the aegis of Daniel C. Roper, then Secretary of Commerce, 

10 / 

to study regulation of stock exchanges. The report of this 

committee, the Roper Report , specified two major imperatives that 
should be adhered to in any scheme for federal regulation of the 
stock exchanges. The report first concluded that since stock exchanges 
"do not present a static situation susceptible to fixed standards" 
but are rather "a highly dynamic, ever changing picture, subject to 
untold and unknown possibilities and combinations that are today 
unpredictable" it would be inappropriate "to place this complex 
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. 2 ./ 


See Merrill Lynch, Pierce, Fenner & Smith, Inc. , v. Ware 
supra . 94 S. Ct. at 390 n. 9; see generally R. De Bedts, 
The New Deal's SEC; The Formative Years Ch. 1 (1964) 


lereinafter cited as De BedtsJ 



De Bedts at 9-29. 


10 / Letter from the President of the United States to the 

Chairman of the Committee on Banking and Currency with an 
Accompanying Report Relative to Stock Exchange Regulation, 

73d Cong., 2d Sess. iii (Committee Print 1934) [hereinafter 
cited as the Roper Report ] . The platform adopted by the 
Democratic Party Convention in July 1932 called for "Regulation, 
to the full extent of federal power, of . . . (c) Exchanges 
in securities and commodities." De Bedts at 24-2,5. 
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n/ 

and important mechanism in a strait jacket." Therefore, the committee 

stated, . . while certain provisions [to remedy abusive practices 
on the exchanges] might be included in any regulations, such provisions 
should not be the only power of correction left open to an administrative 
agency [regulating exchanges], but it should have broad discretion 
to operate directly on various abuses as the future may prove them 

UJ 

to exist." 

The Roper Report further concluded, however, that it would 

be undesirable to "deprive" the exchanges "of initiative and 

13/ 

responsibility" in dealing with their members. Rather, in the 

opinion of the committee, it appeared "distinctly better" to hold 

an exchange "to a high degree of accountability for the conduct 

of members" in order to stimulate meaningful exchange regulation 

1^1 

of its members. 

Both of these imperatives were accorded recognition in 
the committee's recommendation for a system of federal licensing 


11 / Roper Report at 6. 

11 ! 11 * 

n/ Id. at 8. 

The Supreme Court has suggested that one of the reasons for this 
policy of encouraging self "regulation by exchanges was the 
prohibitive cost to the federal government that any program 
of complete federal regulation would have. See Merrill Lynch , 
Pierce, Fenner & Smith, Inc, v. Ware , supra , 94 S. Ct. at 
39Q n. 9. 


- 10 - 


of securities exchanges whereby 

"all exchanges desiring a Federal license must 
adopt and submit to the proposed Stock Exchange 
Authority for its approval, rules designed to comply 
with the regulatory requirements outlined by the proposed 
statute and with such rules and regulations as may be 
promulgated bv the proposed stock exchange authority 
thereunder. Furthermore, as a condition of retaining 
a license an exchange would be required to abide by 
and enforce such regulatory requirements and such rules 
and regulations. Any exchange would be permitted to 
adopt any other or additional rules and regulations not 
inconsistent with the regulatory requirements outlined 
by the statute or the rules and regulations promulgated 
by such proposed Stock Exchange Authority." 15 / 

16/ 

Following publication of the Roper Report legislation 

11 / 

was introduced in both the House and Senate, which 

provided for the licensing and disciplining of securities exchanges, 

and vested broad discretionary authority in the regulatory agency 

11 / 

over, in effect, the entire range of exchange operations. 


15/ 

11 / 

17/ 


18 / 


Roper Report at 11. 

For a historical description of the drafting of the 
Exchange Act, see ^ Bedts , Ch. III. 

The Exchange Act was originally introduced as H.R. 7852, 

73d Cong., 2d Sess. (1934), and S. 2693, 73d Cong., 

2d Sess. (1934). Following extensive hearings, these bills 
were revised and reintroduced as H.R. 8720, 73d Cong., 

2d Sess. (1934), H.R. 9323, 73d Cong., 2d Sess. (1934), and 
S. 3420, 73d Cong., 2d Sess. (1934). H.R. 9323 and S. 3420, 
in amended form, became the Securities Exchange Act. 

See H.R. 7852 and S. 2693, Sections 5 and 18(c); and 
H.R. 8720, Sections 5 and 18. Pertinent sections of these 
bills, as well as other relevant publicly available materials 
are set forth in the Documentary Appendix to this brief . 
References to material contained in the Documentarjf Appendix 
are cited as (Doc, App. .) 
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This grant of broad discretionary authority to the federal regulating 
agency contained in the early drafts of the legislation, received both 

19/ 20./ 

support and criticism during the congressional hearings 

held on these bills. The principal criticism raised was that 

these bills would impose greater federal regulation of the exchanges 

than had been contemplated in the recommendations made in the Roper Report . 

providing for what one critic characterized as "not regulation but 

£L/ 

domination." In fact, the drafters of the legislation acknowledged 

that they had struck a different balance between direct federal regulation 

22 ./ 

and exchange self-regulation than had the Roper Report. since 


IL./ See Hearings Before the Senate Committee on Banking and 

Currency on S. Res. 84 (72d Cong.) and S. Res. 56 and 
S. Res. 97 (73d Cong.) , /3d Cong. . 1st and 2d Sess. EE68 
(1933-1934) (Statement of G. Herman Kinnicutt, member 
of Investment Bankers Association, New York, N.Y.) 

[hereinafter cited as Senate Hearings]; at 7256 
(Statement of A. Verle Shaw). 

.2Q/ See Hearings Before the House Committee on Interstate and 

Foreign Commerce on H. R. 7852 and H. R. 8720 . 73d Cong., 

2d Sess. 227 (1934) (Statement of Richard Wliitney, President of 
the New York Stock Exchange) [hereinafter cited as House 
Hearings]; Senate Hearings 6638-39 (Statement of Richard Whitney, 
President of the New York Stock Exchange), 6901-6915 (Statement of 
Frank R. Hope, President of the Association of Stock Exchange Firms). 



21 / 

22 / 


See Senate Hearings 6638-39; House Hearings 227. 

See House Hearings 26-27 (Statement of Hon. H. M. Landis, 
Commissioner, Federal Trade Commission). 


- 12 - 


the bills would give the Commission power "to step in and prescribe the rules 

under which the exchange shall operate in practically all particulars 

23/ 

respecting the investing public." This regulatory scheme was 

justified, it was argued, on the grounds that it was necessary to 
empower the Commission "to step in in the event the Commission finds the 
method of operation being undertaken by the exchange unsatisfactoiry 
to it" and to this end the Commission should have a power of inteirvention 
short of revoking an exchange's license. 

It was in this context--a debate on the proper balance 
that ought to be struck between direct federal regulation of stock 
exchanges and self-regulation of the exchanges — that 

the Congress specifically focused on the fact that the stock exchanges 
were monopolistic in nature and that any federal regulation of 
the exchanges should involve regulation of their monopolistic 

features in general, and the exchanges' practices of fixing minimum commission 

rates in particular. Thus, the practice of fixing minimiom commission rates was 

21 / 

described in the congressional hearings, and the appropriateness 

23 / Senate Hearings 6566 (Statement of Thomas G. Corcoran). 

_2V Senate Hearings 6566-6570 (Statement of Thomas G. Corcoran). 

25 / Senate Hearings 6075, 6080; House Hearings 320-321, 423. 
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of federal regulation of the exchanges' fixed rate system was the 

subject of discussion during those hearings. Indeed, one of 

the leading authorities of the time on stock exchange operations, 

Samuel Untermeyer, made the following recommendations with respect 

to stock exchange rate fixing: 

"While section . . . [18] of your bill [S.2693] would give 
the Federal Trade Commission the right to prescribe 
uniform rates of commission, it does not otherwise authorize 
the Commission to fix rates, which it seems to me it 
should do and would do by striking out the word 'uniform.' 
That would permit the Commission to fix rates . 

"The volume of the business transacted on the exchange 
has increased manyfold. Great fortunes have been made 
by brokers through' this monopoly. The public has no 
access to the exchange by way of membership except by 
buying a seat and paying a very large sum for it. Therefore 
it is a monopoly. Probably it has to be something of a 
monopoly. But after all it is essentially a public 
institution. It is the greatest financial agency in the 
world, and should be not only controlled by the public but 
it seems to me its membership and the commission charged 
should either be fixed by some governmental authority or 
be supervised by such authority . As matters now 
stand the exchange can charge all that the traffic 
will bear, and that is a burden upon commerce." 

R! 

Senate Hearings 7705 (emphasis added). 


26/ Compare Senate Hearings 6868 (where the witness recommended 

against giving the federal regulatory agency "control 
over commission charges" on the ground that such control "must be left 
as [a matter] of self-preservation to the exchanges and 
their members") with id . at 7705. 

27/ Mr. Untermeyer had been counsel to a subcommittee of the House 

Committee on Banking and Currency, 62d Congress, which in 1912 
and 1913 made an extensive investigation of stock exchange 
operations. The resulting report from this committee — H.R. 

Rep. No. 1593, 62d Cong., 3d Sess. (1913), known as the 
Pujo Report after its Chairman— specifically dealt with the 
NYSE's practice of commission rate fixing, noting 


(footnote continued) 
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The original bills were revised in response to the criticisms 
and suggestions made in the hearings so that the legislation. 


(footnote continued) 
that : 

"The rule is rigidly enforced by suspension from one 
to five years for a first violation and expulsion for 
a second. . . . The acknowledged object is to prevent 
competition amongst the members." 

Id . at 39. The Pujo Report advised against any congressional 
action proscribing this practice both because the practice was 
regarded as having only local effect (and thus presumably beyond 
Congress' power to reach) and because the committee believed 

"the present rates to be reasonable, except as to stocks, 
say, of $25 or less in value, and that the exchange should 
be protected in this respect . . . a gainst a kind of 
competition between members that would lower the service 
and threaten the responsibility of members . A very low or 
competitive commission rate would also promote speculation 
and destroy the value of membership." 

Id . at 115-116. ('emphasis added). 

The conventional wisdom concerning the propriety of the fixed 
commission rate system was the same at the time of the enactment 
of the Securities Exchange Act. Thus, a comprehensive study 
of the operations of the exchange market published in 1935 
made the following observation with respect to the fixed rate 
system: 

"Among the provisions [of the NYSE's rules and 
constitution] specifically regulating the brokers in 
their relations with each other, there is the require- 
ment of minimum commission charges . This serves the 
double purpose of making unfair competition among brokers 
punishable and of providing better and cheaper service to 
the public . The prohibition against splitting commissions 
has served to do away, in part at least, with unnecessary 
middlemen who are beyond the control of the Exchange. 

It has also kept the larger part of the brokerage business 
in the hands of the brokers rather than permitting it 
to drift into the hands of banks." 

(footnote continued) 


* . • c ■ ■ o 


f. 
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as reported out of the respective House and Senate committees, 

struck a balance between self-regulation and direct federal 

regulation of stock exchanges somewhat more akin to the position expressed 

in the Roger Report than that contained in the initial version of the bills. 


(footnote continued) 

The Twentieth Century Fund Inc., The Securitv Markets 226 
(1935) (emphasis added). 

An earlier publication of the Twentieth Century Fund's 
findings. Twentieth Century Fund, Stock Market Control 
(1934), was repeatedly relied upon in the drafting 
and consideration of the Securities Exchange Act. See, 

. Senate Hearings 6467; 78 Cong. Rec. 8031-8032 
(remarks of Mr. Pettengill); 8180 (remarks Senator 
Fletcher); 8395 (remarks of Senator Barkley) (1934). 

2d^Se!f!^(1934)^°"®‘’ 
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Thus, as the House report explained, ''the bill gives the Commission 
broad powers over the exchanges to insure their efficient and honest 
functioning" because as economic forces affecting speculation 
converge "upon the exchanges, the control of the exchange mechanism 
is a necessary part of any effective regulation." H. R« Rep. 1383, 

2^1 

73d Cong., 2d Sess. 14 (1934) [hereinafter cited as H. R. Rep. No. 1383]. 
"[Ilf the rules of the exchange in any important matter are not 
appropriate for the protection of investors or appropriate to insure 
fair dealing, [the Commission is empowered] to order such changes 
in the rules after due notice and hearings as it may deem necessary." 


29 / One of the basic purposes of the Exchange Act was the 

establishment of "an efficient, adequate, open and free 
market for the purchase and sale of securities. . . .," 

78 Cong. Rec. 8162 (Remarks of Senator Fletcher) (1934), 
and control of the exchange mechanism was regarded as essential 
to achieving that purpose. See 78 Cong. Rec. 7862 
(remarks of Mr. Lea); 7864 (remarks of Mr. Wolverton); 

8161, 8163 (remarks of Senator Fletcher) (1934). 

30/ H. R. Rep. No. 1383 at 15. 
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At the same time, however, the House report emphasized that the 
bill was designed to leave "a wide measure of initiative and responsibil- 
ity .. . with the exchanges" and that the power granted the Commission 

over exchange rules was a "reserved control" to be exercised "if the 

21 / 

exchanges do not meet their responsibility." in sura, it was hoped "that 
the effect of the bill [would be] to give the well-managed exchanges 
that power necessary to enable them to effect themselves needed reform 

3 

and that the occasion for direct action by the Commission will not arise." 


31_/ H.R. Rep. No. 1383 at 15. 


32 / 


H.R. Rep. No. 
the scheme of 
has stated: 


1383 at 15. The Supreme Court, in characterizing 
lat ion established by the Exchange Act, 


"The pattern of governmental entry, however, was by 
no means one of total displacement of the exchanges' 
traditional process of self-regulation. The intention 
was, rather, as MR. JUSTICE DOUGLAS said, while 
Chairman of the S.E.C., one of 'letting the exchanges 
take the leadership with Government playing a residual 
role. Government would keep the shotgun, so to speak, 
behind the door, loaded, well oiled, cleaned, ready for 
use but witn the hope it would never have to be used.' 
Douglas, Democracy and Finance (Allen ed. 1940), 82. 

Thus the Senate Committee Report stressed that 'the 
initiative and responsibility for promulgating regula- 
tions pertaining to the administration of their ordinary 
affairs remain with the exchanges themselves. It is only 
where they fail adequately to provide protection to 
investors that the Commission is authorized to step in 
and compel them to do so.' S. Rep. No. 792, supra, at 
13, Ihe House Committee Report added the hope that the 
bill would give the exchanges sufficient power to reform 
themselves without intervention by the Commission. H.R. 
Rep. No. 1383, supra , at 15. See also 2 Loss, Securities 
Regulation (2d ed. 1961). 1175-1178, 1180-11827^ " 


1^^=— New York St ock Exchange. Tnn. . supra, 373 U S at 


\ 
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Nevertheless, the sponsors of the legislation stressed that it was 
necessary throughout the bill to vest "broad discretionary powers" in 
the Commission because of the "complicated nature of the problems" dealt 
with in the bill, and because the bill regulated a "field where practices 
constantly vary and where practices legitimate for some purposes may be 
turned to illegitimate and fraudulent means." And the broad discre- 

tionary powers specifically granted the Commission over exchange rules 

34 / 

were specifically characterized as "quasi-legislative." 

The floor debates on H.R. 9323 and S. 3420 focused on the nature 
and consequences of the broad power that these bills would, if enacted, 
grant the Commission over the exchanges' rules. In the House, concern 
centered around Section 19(b) of the Act (then Section 18(b), H.R. 9323) 
which empowered the Commission to act by rules in amending or altering the 
rules of an exchange, and the fact that the bill did not provide for direct 

i!/ 

iTSvisw of such. Comm 3. s s ion sctfon* Xn 3 irguing thst 


2 ^/ H.R. Rep. No. 1383 at 6-7. 

, 2 ^ 78 Cong. Rec. 8091 (remarks of Mr. Lea) (1934); see 

also 78 Cong. Rec. 7696 (remarks of Mr. Rayburn); 

7862 (remarks of Mr. Lea) (1934). 

See 78 Cong. Rec. 8087-8093 (1934). In this 
connection an amendment in the House was offered by 
Representative Fish which would have required the Commission to 
act by order rather than through rulemaking in amending or sup- 
plementing an exchange's rules, and thus would have provided 
for appeal of such Commission action pursuant to Section 25(a) 
of the Exchange Act, 15 U.S.C. 78y(a). But this amendment was 
rejected. The Senate bill, S. 3420, did, however, require the 
Commission to act by order with respect to amending or supple- 
menting an exchange's rules. As finally enacted. Section 19(b) 
of the Exchange Act provides that the Commission may act by rule 
or by order in altering, supplementing, or amending an exchange's 
rules. See H. R. Rep. 1838, 73d Cong., 2d Sess. 37 (1934) 
(Conference Report). 
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a procedure for judicial review of Commission action altering or amending 
exchange rules be provided, certain members of the House stressed, among 
other things, that the bill as drafted gave the Commission unreviewable 
authority to fix commission rates at levels which would put the exchange 

i!/ 

members out of business. 

During debate in the Senate the bill was criticized as granting 
the Commission authority over exchanges that exceeded that necessary to 
achieve what some Senators perceived as the bill's underlying purpose of 
curbing dishonest and economically harmful manipulative and speculative 

HI 

practices in connection with trading in securities. An amendment was 

offered by Senator Hastings of Delaware on the Senate floor to what is 

now Section 19(b) of the Exchange Act, that would have struck 

from that section of the bill the enumerated matters presently 

subject to the Commission's jurisdiction under Section 19(b), and 

instead would have limited the Commission 

"by order to alter or supplement the rules of [an 
exchange or all exchanges] insofar as it may be 
necessary or appropriate for the protection of 
investors or to insure fair dealings in the 
securities traded in upon such exchanges." 


36/ See 78 Cong. Rec. 8091 (remarks of Mr. Pettengill and Mr. 

Wadsworth); 8092 (remarks of Mr. Dondero) (1934). 

37 / See 78 Cong. Rec. 8283 (remarks of Senator Walcott); 

8591-92 (remarks of Senators Hastings and Copeland) 
(1934). 

^ 78 Cong. Rec. 8592 (1934). 
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Senator Hastings explained that vjhile he favored giving the Commission 

authority to prevent "excessive credit for speculation and . . . unfair 

practices on stock exchanges," the section went too far in empowering 

the Commission "to regulate the internal operations of exchanges in many 

matters which do not bear, either directly or even remotely upon the control 

15/ 

of credit or unfair practices in the purchase and sale of securities." 

One of the matters of internal operations specifically pointed to was the 
fixing of commission rates. 

In support of the Hastings amendment. Senator Copeland of New York 
argued that "the brokerage business is not a public utility" and there- 
fore that it would be inappropriate to regulate the exchanges like a 

hO! 

public utility through the fixing of commission rates. Because of a 
"determination" in the Congress "to turn over the stock exchange and its 
whole operation to a commission of the Federal Government," Senator 
Hastings predicted that the amendment would not be adopted and, in fact, 
the amendment was rejected. 


39/ 78 Cong. Rec. 8592 (1934). 

49 ' Id. 

AV Id. 
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While various provisions of the legislation were modified in 
some respects prior to passage of the Act, the basic regulatory scheme 

described above was enacted. 

It is abundantly clear that the foregoing legislative history 
of the federal regulatory act involved in this case plainly refutes the 
essentially unsupported contention of the Antitrust Division (Div. Br. 23-29) 
that the Act was not intended to afford the Commission supervisory juris- 
diction over the fixing of minimum commission rates by the exchanges, 
and therefore that this practice was left subject to other provisions of law, 
including the antitrust laws. Thus, while the Antitrust Division asserts 
(Div. Br. 21, 23) that Congress, as part of its goal of "preventing 
manipulation, deceptive practices, and excessive speculation" on exchanges 
intended "to protect investors from exhorbitant charges [and] not to 
prevent price competition among exchange members", there is no indication 
in the legislative history that the power granted to the Commission in 
Section 19(b)(9) to regulate the fixing "of reasonable rates of commission" 
was intended to be limited solely to setting maximum commission rates. 
Certainly, in view of the exchanges' practice of fixing minimum commission 
rates, dating back to 1792, an intention to exclude fixed minimum commissions 
from the Commission's supervisory jurisdiction would have been expressed 
in clear and unequivocal terms. Indeed, in rejecting the Hastings amend- 
ment, (see pp. 19-20 j supra) , Congress manifested its belief that the 


42 ^ See, e.g. , H. R. Rep. 1838, 73d Cong., 2d Sess. 37 (1934) 

(Conference Report). 
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authority granted the Commission in Section 19(b) to alter or supplement 
exchange rules, where "such changes are necessary or appropriate for the 
protection of investors or to insure fair dealing in securities traded in 
upon such exchange or to insure fair administration of such exchange," was 
not limited to the prevention of fraudulent and manipulative practices on 
the exchanges. Moreover, the Antitrust Division's position, contrary to its 
claim (Div. Br. 24-25), finds no support in the statement of Samuel 
Untermeyer quoted, supra , at 13. To the contrary, the clear thrust of 
Mr. Untermeyer s recommendation was to provide the Commission with plenary 
authority in the area of fixing rates. The purpose of Mr. Untermeyer 's 
recommendation is particularly evident when that recommendation is viewed 
in the context of his integral involvement in the Pujo Committee study 
and the conventional wisdom of the time that fixing minimum commission 
rates was a desirable practice. See n. 27, supra . 

Finally, in an attempt to bolster its argument that the exchanges' 
practice of fixing minimum commission rates is beyond the scope of the 
Commission's supervisory jurisdiction, the Antitrust Division (Div. Br. 26-28) 
has referred to the 1938 Maloney Act Amendments to the Exchange Act as 
evidencing a federal policy against fixed minimum commission rates on 
exchanges since those amendments specifically prohibit the fixing of 
commissions by registered associations of over-the-counter securities 
dealers. See Section 15A(b)(8) of the Exchange Act, 15 U.S.C. 78£A(b)(8). 

But this argument ignores the critical distinction between the regulatory schemes. 
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The Maloney Act provided for self-regulation of the over-the-counter 
market through the establishment of associations of over-the-counter market 
dealers -- associations yet to be created when the Act was passed. 

In creating this regulatory scheme, Congress recognized that 
self-regulatory associations in the over-the-counter market could have an 
anti-competitive effect on the then existing "free and open" nature of 
that market. H. R. Rep. No. 2307, 75th Cong., 3d Sess. 8 (1938). In 
contrast to the over-the-counter market, the proponents of the Maloney Act 
noted that the exchanges "had certain features that may be regarded as mono- 
polistic because of their exclusive nature," and explained that the Exchange 
Act represented "an attempt to bring those practices under control" Hearings 
Before the Senate Committee on Banking and Currency on S. 3255 , 75th Cong., 

3d Sess. 7 (1938). Since the over-the-counter market lacked any monopo- 
listic aspects, Congress made clear in the Maloney Act that the activities 
of registered associations were "to be consistent with the operation of 
free and open markets." H. R. Rep. No. 2307, 75th Cong., 3d Sess. 8 (1938). 
Accordingly, while Section 15A(b)(8) is obviously relevant to the 
propriety of rate fixing in the over-the-counter market, its only 

relevancy to exchange rate fixing is to point up the marked difference 
between the two markets and to emphasize that in regulating the stock 
exchanges Congress recognized that it was dealing with monopolistic entities 
and not a free and open market, and thus sought to bring the anticompetitive 
aspect of fixed minimum commissions within the supervisory jurisdiction of 
the Commission. 

/ 

B- The Statutory Framework Implementing the 
Regulatory Scheme . 

As we have now shown* the Exchange Act was designed to establish 
a regulatory scheme both for providing vigorous and effective self- 

^ — - - - - - - - - 
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regulation by the exchanges of their operations and their members' conduct 
and for quasi-legislative supervisory control by the Commission over the 
important aspects of a securities exchange's internal operations, including 
the fixing of minimum commission rates by the exchange. To implement this 
scheme Congress provided first, in Section 6 of the Act, 15 U.S.C. 78f, 
for the registration of securities exchanges with the Commission. 

Section 6(a), 15 U.S.C. 78f(a), provides, as a prerequisite to registration, 
that the registration statement filed by the exchange contain, inter alia , 
"[a]n agreement ... to comply, and to enforce so far as is within its 
powers co5^ liance by its members, with the provisions of" the Exchange Act 
and the Commission's rules and regulations thereunder, and also "[ a] n 
agreement to furnish to the Conmission copies of any amendments to 
the rules of the exchange forthwith upon their adoption." Furthermore, 
under Section 6(d), 15 U.S.C. 78f(d) , the Commission, before granting 
an application for registration, must find that an exchange is "so 
organized as to be able to comply with the provisions of" the Act 
and that its rules "are just and adequate to insure fair dealing and 
to protect investors." 

43/ Section 5 of the Act, 15 U.S.C. 78e, makes it unlawful, except 

in certain cases not relevant here, to effect any securities 
transaction on an unregistered exchange. 


k 
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Congress next provided, through Section 19(a) of the Act, 15 U.S.C. 

78s(fa), that the Conmission be vested with jurisdiction to assure 

compliance by registered exchanges with their self-regulatory duties 

under the Act. Section 19(a)(1), 15 U.S.C. 78s(a)(l), authorizes the 

Coitaission to discipline an exchange within specified limits for violating 

the Act or any rules thereunder, or for failing "to enforce, so far as 

is within its power, compliance therewith by a member or by an issuer 

44/ 

of a security registered thereon." And pursuant to Section 19(a)(2), 

15 U.S.C. 78s(a)(2), the Commission may discipline members and officers 
of registered exchanges. 

Finally, and most important, in Section 19(b) of the Act Congress 
conferred quasi-legislative powers upon the Commission to supervise and 
oversee the nature and structure of particular exchanges and exchanges 
generally. Under Section 19(b), if the Commission, after following 
prescribed procedures, determines that changes in an exchange's rules are 

"necessary or appropriate for the protection of 
investors or to insure fair dealing in securities 
traded in upon such exchange or to insure fair 
administration of such exchange [may] by rules or 
regulations or by order . . . alter or supplement 
the rules of such exchange" 


44 / The Commission has, pursuant to Section 19(a)(1), withdrawn the 

registration of a national securities exchange which, among 
other things, violated the Exchange Act and failed to enforce 
compliance with the Act and with the exchange's own rikles by 
members and issuers of listed securities. San Francisco Mining 
Exchange , Securities Exchange Act Release No. 7870 (1966), [1966- 
1967 Transfer Binder] CCH Fed. Sec. L. Rep. It 7 7, 343, affirmed , 
sub, nom. San Francisco Mining Exchange v. Securities and 
Exchange , 278 F. 2d 162 (C.A. 9, 1967). 
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with respect to twelve broadly enumerated subjects and "similar 
matters. One of the matters specifically enumerated -- in 

Section 19(b)(9) — is "the fixing of reasonable rates of commission 
. . ."by the exchanges. 


{ill 


Section 19(b) provides: 

"The Commission is . . . authorized, if after making 
appropriate request in writing to a national securities 
exchange that such exchange effect on its own behalf 
specified changes in its rules and practices, and 
after appropriate notice and opportunity for hearing, 
the Commission determines that such exchange has not 
made the changes so requested, and that such changes 
are necessary or appropriate for the protection of 
investors or to insure fair dealing in securities traded 
in upon such exchange or to insure fair administration 
of such exchange, by rules or regulations or by order to 
alter or supplement the rules of such exchange (insofar 
as necessary or appropriate to effect such changes) in 
respect of such matters as (1) safeguards in respect of 
the financial responsibility of members and adequate 
provision against the evasion of financial responsibility 
through, the use of corporate forms or special partner- 
ships; (2) the limitation or prohibition of the registration 
or trading in any security within a specified period after 
the issuance or primary distribution thereof; (3) the 
listing or striking from listing of any security; (4) 
hours of trading; (5) the manner, method, and place of 
soliciting business; (6) fictitious or numbered accounts; 

(7) the time and method of making settlements, payments, 
and deliveries and of closing accounts; (8) the reporting 
of transactions on the exchange and upon tickers 
maintained by or with the consent of the exchange, including 
the method of reporting short sales, stopped sales, sales 
of securities of issuers in default, bankruptcy or 
receivership, and sales involving other special cir- 
cumstances; (9) the fixing of reasonable rates of 
commission, interest, listing, and other charges; 

(10) minimum units of trading; (11) odd-lot purchases 
and sales; (12) minimum deposits on margin accounts; 
and (13) similar matters." 



(footnote continued) 
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It can thus be seen that, from the very initial stage of 
registration of an exchange with the Commission, the necessity and 
propriety of exchange rules fixing conmission rates are matters 
delegated to the Commission's quasi-legislative jurisdiction. And 
while 

"the promulgation of rules concerning exchange- 
required fixed commission rates is a matter that 
Congress entrusted to the exchanges in the first 
instance, "46/ 

any ‘exchange's action affecting its commission rate structure is also 
a matter which must comport with the Commission's policy. Section 19(b) 
prescribes certain procedures to be followed with respect to changes in 


(footnote continued) 

In recognition that its authority to regulate the rules of 
registered securities exchanges would be fostered by affording 
"an opportunity for orderly' Commission consideration of exchange 
rules before they become effective," the Commission in 1964 
promulgated Rule ]7a-8 , 17 CFR 240.17a-8, pursuant to 
Section 17(a) of the Exchange Act, 15 U.S.C. 78q(a), which 
requires regulated entities to file reports. See Securities 
Excnange Act Release No. 7253 (1964). The Rule requires 
an exchange to file with the Commission "copies of . . . 
any proposed amendment or repeal of, or any addition to, 
its rules not less than three weeks . . . before any action is 
taken [by the exchange to adopt] . . . such amendment." 

46 / Securities Exchange Act Release No. 10560 (1973) [CCK Fed. Sec. L. 

. Rep. t79,603 at p. 83,620l . 
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exchange rules relating to rates of commission, which have been 

aptly summarized as follows: 

"The first step is that an exchange adopts rules 
fixing rates of commission. If changes are deemed 
necessary or appropriate, the Commission is to 
present an appropriate request in writing for 
specified changes. Compliance by the exchange pre- 
sumably ends the matter, but if the exchange does 
not accede, the Commission is empowered, after 
appropriate notice and opportunity for hearing, 

'by rules or regulations or by order to alter or 
supplement the rules of such exchange (insofar as 
necessary or appropriate to effect such changes) 

• ■ • ' " ^tl/ 

This scheme of supervised self-regulation in the Exchange Act is the 

"frame of reference within which the Commission operates; and the policies 

expressed in [that ActJ must be the basic determinants of its 
48_/ 

action." Consequently, while the Commission hp long recognized 

that the effect on competition is a highly relevant factor in determining 


47 / Securities and Exchange Commission, Special Study of Securities 

Markets , Ft. 2 , p. 344 (1963). 

48 / McLean Trucking Co. v. United States , 321 U.S. 67, 79-80, 

85-88 (1944) (Interstate Commerce Commission). Cf . , 

California Gas Producers A.ssociation v. Federal Power Commission , 
421 F. 2d 422, 428-29 (C.A. 9)> certiorari denied , 400 U.S. 

819 (1970); Cities of Statesville v. Atomic Energy Commission , 

441 F. 2d 962, 987 (C.A.D.C., 1969) (Leventhal J., concurring); 
Northern Natural Gas Co. v. Federal Power Commission , 399 F. 2d 
953, 961 (C.A.D.C., 1968). The legislative history of the 
Exchange Act suggests that Congress intended that the Commission, 
in exercising its Section 19(b) authority over exchanges, look 
to the policies of the Act generally for a standard. See 
78 Cong. Rec. 8091 (Remarks of Mr. Lea) (1934). 
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whether rules of an exchange are "necessary or appropriate," 
competition is not the only factor which must guide the Commission 
in the exercise of its quasi-legislative jurisdiction o/er the exchange 
markets. Under the public interest standard implicit in Section 19(b), 
the Commission must also be concerned with such questions as the 
liquidity of the exchange market, the financial health of the brokerage 
industry, the ability of the brokerage industry to raise capital, and 
the ability of the brokerage industry to provide efficient and effective 

service to investors. The very pattern of the Exchange Act, 

as well as practical considerations, require the Commission to rely 
substantially on exchange self-regulation to protect these concerns. 
Thus, to the extent that changes in an exchange's rules, including 
modification in the commission rate structure of an exchange, may 
affect the ability of the exchange to regulate, the Commission must 
weigh the continued viability of the exchanges as effective regulatory 
institutions against a policy considering competition alone. 


49 / See In the Matter of the Rules of the New York Stock Exchange , 

10 SEC 270, 287 (1941); Securities Act Release No. 8239 
(January 26, 1968). Securities Exchange Act Release No. 9950 
at pp. 169-70 (January 26, 1973) [185 BNA Sec. Reg. and Law Rep. 
(January 17, 1973)], The public interest standard implicit 
in Section 19(b) would seem to require that the Commission 
consider competitive factors in applying that standard. 

Gulf States Utilities v. Federal Power Commission . 411 U.S. 

747 (1973^; Federal Maritime Commission v. Seatrain Lines , 

Inc. . 411 U.S. 726 (1973). ~ 

50 / Hearings Before the Subcommittee on Securities of the Sen;i;te 
Committee on Banking, Housing and Urban Affairs, on S. 3169 
92d Cong., 2d Sess. 8', ll, 14 (March 22, 1972) (testimony 
of William J. Casey, Chairman, Securities and Exchange Commission). 
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II. THE STATUTORY SCHEME OF SUPERVISED SELF -REGULATION 

EMBODIED IN THE EXCHANGE ACT PRE-EMPTS THE APPLICATION 
OF THE ANTITRUST LAWS TO THOSE EXCHANGE PRACTICES THAT 
ARE SUBJECT TO THE QUASI -LEGISLATIVE JURISDICTION OF 
THE CCttlMISSION. 

A. The Silver and Ware Decisions . 

Having examined the genesis and aims of the statutory scheme 
of supervised self-regulation embodied in the Securities Exchange Act, 
and having demonstrated that the fixing of minimum commission rates is 

within the scope of exchange self-regulation subject to the 
Commission's quasi-legislative authority, it is now appropriate^ to con- 
sider "the principles of stock exchange pre-emption delineated" by the 
Supreme Court in Silver v. New York Stock Exchange, Inc. , 373 U.S. 341 
(1963) and Merrill Lynch, Pierce, Fenner 6e Smith, Inc, v. Ware, 94 S. Ct. 

383 (1973). 

In Silver, the petitioners, who were not members of the NYSE, 
brought an action under the Sherman Act alleging that the NYSE "conspired 
with its member firms to deprive petitioners of their private wire connections 
and stock ticker service" provided to them by members of 
the NYSE. Id. at 345. The Supreme Court initially noted that since 
the NYSE' s action, in causing member firms to disconnect petitioners' wire 
connections and stock ticker, constituted a group boycott, "absent any 
justification derived from the policy of another statute or otherwise, 
the Exchange acted in violation of the Sherman Act." Id. at 347-349. 

51 / Merrill Lynch, Pierce, Fenner & Smith, Inc, v. Ware, supra , 

94 S. Ct. at 384. 
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Because the NYSE's action had been taken under color of enforcing "its 
rules governing members' transactions and relationships with non-members 
and was thus"germane to performance of . . . [its] duty" of self-regulation 
embodied in the Exchange Act (Id. at 356), the existence of a prima 
facie violation of the antitrust laws was found by the Court to be only 
the beginning, not the end, of inquiry." al; 349. For, as the 
Court stated, the "antitrust aim of eliminating restraints on competition" 
must be reconciled "with the effective operation of a public policy 
[embodied in the Exchange Act] contemplating that securities exchanges 
will engage in self-regulation which may well have anti-competitive effects 
in general and in specific applications." Id . 

In effecting this reconciliation between the public policy of the 
Securities Exchange Act and the aims of the antitrust laws, the Supreme 
Court enunciated the "guiding principle" that, since the Exchange Act 
"contains no express exemption of the antitrust laws," and since "'[i]t 
is a cardinal principle of construction t: '“.t repeals by implication are 
not favored,'" an implied repeal would be found "only if necessary 
to make the Securities Exchange Act work." Id . at 357. The Court then distin- 
■ >.: iihed between f\-70 aspects of the self-regulatory scheme embodied in the 
i'.xehange Act: those self-regulatory activities of registered exchanges 
over which the Commission has jurisdiction; and those self-regulatory 
activities not within the Commission's authority. Id, In this regard, 
the Court observed that while the Commission has jurisdiction "to request 
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exchanges to make changes in their rules" and "to disapprove any rules 
adopted by an exchange," it does not have jurisdiction "to review 
particular instances of enforcement of exchange rules," 373' U.S. at 357. 
Accordingly, the particular exchange action before the Silver Court, 
involving enforcement of particular exchange rules, was not subject to the 
Commission’s jurisdiction and therefore the question of reconciliation in that 
case did "not involve any problem of conflict or coextensiveness of coverage 
with the agency's regulatory power." Id. at 358. 

The Court further observed that the Exchange Act contains no 
"form of review of exchange self-policing" of its rules and therefore 
"[tlhere is nothing built into the regulatory scheme which performs the 


antitrust function of insuring that an exchange will not in some cases 

apply its rules so as to do injury to competition which cannot be justified 

as furthering legitimate self-regulative ends," Id,, at 358-359. 

Furthermore, the Court reasoned, application of the antitrust laws to 

particular instances of exchange enforcement of exchange rules was "not 

at all incon^atible with the fulfillment of the aims of the Securities 

Exchange Act," since "under the aegis of the rule of reason, traditional 

antitrust concepts are flexible enough to pemit the exchange sufficient 

breathing space within which to carry out the mandate" of the Act. Id. 

at 359-360. The Supreme Court stated: 

"Application of the antitrust laws, therefore, 

[rested in Silver] on the need for vindication of 
their positive aim of insuring competitive freedom. 

Denial of their applicability [to the Silver facts] 
would defeat the Congressional policy reflected in 
the antitrust laws without serving the policy of the 
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Securities Exchange Act. Should rveview of exchange 
self-regulation be provided through a vehicle other 
than the antitrust laws, a different case as to 
antitrust exemption would be presented ^ " 

52/ 

Id. at 360 (emphasis added). — 

Merrill Lynch, Pierce, Fenner & Smith, Inc, v. Ware , supra , 

94 S. Ct. at 383, the Supreme Court recently reaffirmed and elaborated 
upon the pi'inciples of stock exchange pre-emption expressed in Silver . 

In Ware, the Court considered whether an NYSE rule requiring arbitration 
of controversies arising out of the termination by an individual of his 
employment with an exchange member pre-empted California state law which 
afforded an employee the right to litigate wage disputes arising out of 
his employment. In its analysis, the Court stressed that the Exchange Act 
established a scheme of supervised self-regulation in which the Commission 
is provided with authority over exchange regulation and exchange rules 
relating to "12 designated subject areas and 'similar' matters" enumerated 
in Section 19(b). "As a consequence, some exchange rules [ i.e. , those 


52 / The Supreme Court finally concluded that the manner in which the 

NYSE and its members acted to disconnect the wire connections 
and stock ticker service to petitioners deprived the petitioners 
of such basic procedural safeguards that "the Exchange [had] . . . 
not even reached the threshold of justification under [the Exchange 
Act]. . . for what would othei^'ise be an antitrust violation." The court 
therefore sustained the petitioners' antitrust challenge. 373 U.S 
at 361-365. 

53 / In addition to its Section 19(b) authority, the Ware Court also 

noted that the Commission is given rulemaking authority in a 
number of other sections of the Act to promulgate rules which will 
affect the conduct of exchange members. 94 S. Ct. at 391 n. 10. 

See Sections 8, 9, 10, 11, 14 and 17 of the Exchange 
Act, 15 U.S.C. 78h, 78i, 78j, 78k, 78n and 78q. 


J 
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not within the scope of Section 19(b)] are not subject to direct 
Commission scrutiny." 94 S. Ct. at 391. And such an exchange rule 
which is not within the scope of Section 19(b), the Court reasoned, 

"would not appear to fall under the shadow of the federal umbrella [of 
stock exchange pre-emption] ; it is instead, subject to applicable state 

!i/ 

law." Id. 

It is apparent that neither Silver nor Ware involved the 
issue presented here. Unlike the case at bar, where the challenged 
self-regulatory conduct — the fixing of minimum rates of commission — is 
directly within the scope of the Commission's regulatory authority 
under Section 19(b), the self-regulatory conduct at issue in both 
Silver and Ware was not subject to the supervisory jurisdiction of 
the Commission. Therefore, Silver provides no support for the proposition 
advanced by the Antitrust Division (Div. Br. 11) that even though a 
particular rule of a stock exchange is subject to the Commission's 

quasi-legislative jurisdiction, it is nevertheless not exempted from 
the antitrust laws unless it is shown to be "necessary to make the 

—I 

Securities Exchange Act work." Indeed, the Supreme Court in Silver expressly 


Since the Court found that none of the subject matter categories 
of Section 19(b) suggests "that the Commission has review 
authority with respect to a rule requiring arbitration of 
employer-employee disputes" (94 S. Ct. at 393, n. 14), and since it 
determined that the relationship between compulsory employer- 
employee arbitration and the policies enumerated in Section 19(b) 
is '"extremely attenuated and peripheral, if it exists at a,ll,'" 
the Court held that the exchange's arbitration rule did "not 
require pre-emption of contrary state law." Id. at 394. 

In support of its claim "that the Court intended the Silver 

reconciliation standard to be applied to exchange rules which 

are subject to SEC review" (Div. Br. 11), the Antitrust Division 

relies upon a statement in the Silver decision to the 

effect that Commission rules affecting securities exchanges 

must be "consonant with the antitrust laws" 373 U.S. at 364, 

n. 16. We fail to see how this requirement as to Commission 

rules has any bearing on the appropriate reconciliation of an exchange 

rule with the antitrust laws. Furthermore, since a Commission rule 

(tootnote continued; 
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stated that "[slhould review of exchange self-regulation be provided through a 
vehicle other than the antitrust laws, a different case as to 
antitrust exemption would be presented." 373 U.S. at 360. 

B. A pplication of the . Antitrust Laws... -to this 

Would Be Repugnant to the . Re£■ulaio.rV■■Sc.lleme■ 

Established in the Exchange Act . 

1. The "Plain Repugnancy" 

In the previous section of this brief we have demonstrated that 

this is the "different case" referred to in Silver , and that prior 
Supreme Court precedents do not suggest that the "necessary to make the 
Act 'work" standard is to be applied in reconciling the antitrust laws with 
particular exchange rules which are subject to the Commission's quasi- 
legislative jurisdiction. We submit that reconciliation of the antitrust 
laws with the regulatory scheme established in the Exchange Act, requires 
that where exchange rules are clearly subject to the Commission's quasi- 

57 / 

legilative jurisdiction, the antitrust laws must be found to be inapplicable. 


(footnote continued) 

under Section 19(b) is "consonant with the antitrust laws" 
where the Commission has accorded appropriate weight to 
competitive factors in fomulating that rule (see cases 
cited n. 48, supra) , there is nothing in the Supreme Court's 
statement that suggests that an exchange rule, if subject to the 
Commission's jurisdiction, must be shown to be necessary to 
make the Exchange Act work in order to be consonant with 
the antitrust laws. 

56 / The Silver Court suggested that an example of such a different 

case would be the Commission's jurisdiction "under the 1938 
Maloney Act amendments to the Exchange Act to examine dis- 
ciplinary action by a registered securities association." 

373 U.S. at 358, 

See Kaplan v. Lehman Brothers , 250 F. Supp. 562 (N.D. 111., 1966), 
affirmed , 371 F 2d 409 (C.A. 7, 1967), certiorari denied , 389 U.S. 
954 (1967). 


57 / 
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I This pre-emption of the antitrust laws is necessary because their application 

58/ 

would be in derogation of the regulatory scheme of the Exchange Act. In 
short, in order to make this portion of the Exchange Act (where the Com- 
mission has specific regulatory jurisdiction) work, it is necessairy to pre- 
empt the antitrust laws. 

The regulatory schema established in the Exchange Act was designed to 
provide regulation in an area where "the complicated nature of the problems 
justified leaving much . greater latitude of discretion with the administrative 
agencies than would otherwise be the case"; "a field where practices constantly 
vary and where practices legitimate for some purposes may be turned to 
illegitimate and fraudulent means." H. R. Rep. No. 1383 at 6-7. Congress thus 
felt justified in vesting to the Commissionj "within constitutional 
limitations, that measure of flexibility required in dealing with so 
intricate a subject matter" (id. ) . and accordingly granted the Commission 
"broad discretionary powers" (id. ) — powers to investigate the operation 
of the exchange market, to review existing exchange rules and to initiate 
prospective rules of general or particular application. This authority 
to formulate policy for the securities industry, and thereby in effect to 
legislate, cannot be exercised 

"in a cursory or incomplete manner or without having 
extensive hearings and examinations into the subject 
matter, and without permitting those interested, 
representing the public and groups in the securities 
industry an opportunity for a full expression of views." 

Stark v. New York Stock Exchange, Inc. , 346 F. Supp. 217, 227 (S.D.N.Y.)s 

affirmed per curiam , 406 F. 2d 743 (C.A. 2, 1972). 

Haddad v. Crosby Corp . , CCH Fed. Sec. L. Rep. 

194,319 (D. D.C., 1973), appeal docketed May 7, 1974 (U.S.). 

■ 
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Yet, if district courts possesed jurisdictioii under the antitrust 

laws over exchange operations concurrent with that of the Commission as 

both plaintiff and the Antitrust Division assert (G. Br. 6; Div. Br. 2-3), 

the structure of the exchanges vrould necessarily be determined, at least 
in part, by a decision making entity which does not have the requisite capacity 

to engage in quasi-legislative regulation of exchanges. For enforcement of the 

antitrust laws involves no question of regulatory policy but merely 
application of existing standards to adduced facts. A district court, 

"acting on a single, isolated case-and-controversy record in a private 
suit" is simply not equipped to consider the broad economic policies 
involved— the inter-relationship of a particular rule to the structiire 
of the regulated industry, and the implications of abandoning that rule. 

Moreover, were a district court to apply the "necessary 
to make the Act work" standard to exchange rules subject to Commission 
jurisdiction in the manner intended by Silver to operate with respect 
to exchange conduct outside the scope of Commission authority, as the plaintiff 
and the Antitrust Division urge (G. Br. 6; Div. Br, 3), the 
very pvirposes of Congress in vesting the Commission with quasi-legislative 
authority would be frustrated. Wl\at is necessary to make the 
Act work today may be unnecessary or even counter- productive tomorrow. 


■59 / "[xlhe judicial function is traditionally to weigh the merits 

of a particular controversy, but not to engage in a consistent 
determination of policy or to maintain steady contact with a 
general and continuing problem." Walter Gellhom, "The 
Administrative Agency — A Threat to Democracy?" at 517 in 
Separation of Powers and the Independent Agencies: Cases and 
Selected Readings , prepared for the Subcommittee on the Judiciary of the 
Senate Committee on the Judiciary, 91st Cong., S. Doc. Ho. 91‘-49. 

60 / Cf . , Port of Boston Marine Terminal Ass'n v. Rederiaktiabolaget 

Transatlantic , 400 U.S. 62, 69 (1970). 
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A period of experimentation may be required in order to resolve whether 

H/ 

an exchange's rules are appropriate for present purposes, even though 

there may be no present answer to the question of appropriateness in the long run. 

It is the Commission's contention that the inability of the 
district courts tc perform the quasi-legislative regulatory function which 
Congress intended to impose over exchange operations, requires the conclusion that 
application of the antitrust laws to exchange rules specifically subject to the 
Commission's jurisdiction would be repugnant to the Exchange Act. 

"[t]o make the Securities Exchange Act work " it is basic 

that the Commission be able to perform the policy-making functions 
expressly assigned to it by that Act, in the application of 
standards set forth in that Act, in the manner prescribed by that Act. 

The Exchange Act cannot be expected to work as Congress intended 
if district courts may render ad hoc decisions applying antitrust 
standards to matters involving the very structure of the securities 
industry and thereby pre-empt the Commission's policy-making functions. 

Because of this "plain repugnancy between the antitrust and regulatory 
provisions," the antitrust laws must be held to be impliedly repealed 
with respect to matters within tht Commission's quasi-legislative 

— Cf^, Delta Air Lines v. Civil Aer onautics Board, 455 F. 2d 1345 
(C.A. D.C., 1971). ’ 
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jurisdiction under the Act, and in particular with respect to 

the ccsnmission rate structure. 

Furthermore, as the Supreme Court observed in Silver , supra . 

373 U.S. at 352, Congress intended through the Exchange Act to leave with 
the exchanges "the initiative and responsibility for promulgating regula- 
tions pertainiig to uhe administration of their affairs" subject, of course, 
to Commission supervision. S. Rep. No. 792, 73d Cong., 2d Sess. 13 ( 1934 ). 

If an exchange were exposed to the specter of treble damages for its 
adoption of rules concemplated by the Exchange Act, this fundamental 

element of the scheme of supervised seir-regulat'ion would be 
abrogated. Since any meaningful exercise of self-regulation will likely 
have anti-competitive implications, the exchanges could be expected, contrary 
to uhe congressional intent, to abdicate all but the aost innocuous of 
their self-regulatory responsibilities— and leave all initiative to uhe 
Comiission-if they were faced with a risk of substantial antitrust 
liability for doing that which the Act contemplates. 


We recognize that the Court of Appeals for the 
Seventh Circuit, in Thill v. New York Stock Exchange . 

Inc^, 433 F. 2d 264, 273, certiorari denied . 401 U.S. 994 (1971) 
has held with respect to an antitrust challenge to the NYSE's fixed 
comiaission rate system aid former antirebate rule (which was intended 
K integrity of tliat system by forbidding an exchange 
rebating to liis customer or to a non-member broker 
any poi.tion of the fixed cate) that 

"before a court may abdicate its jurisdiction on 
the antitrust issue the defendant must establish 
Its anticompetitive conduct as justified because 
It is necessary for the operation of the Securities 
Act [sicJo" 

We think that ThUl is distinguishable, in that the plaintiff there 
alleged not only that the NYSE's fixed rate system and anti-rebate 
were anti-competitive but also that the NYSE was Jiscriminatorilv 
anti-rebate rule.^ We are of the view, however, that 
jArlA was wrongly decided when it concluded that every rule of the 
ireSE whether or not subject to the Commission's jurisdiction must 
be justified as necessary to make the Act work before it is inmune 
from the antitrust laws. 
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2. The Public Record of Commission Supervision 

Over the Exchanges' Commission Rate Structure 
Illustrates the Necessity of Leaving Such 
Matters Solely to the Quasi-Legislative 
Jurisdiction o£ the Commission Rather Than to 
Review by an Antitrust Court 


Since the basic aims of the regulatory scheme embodied in the 
Exchange Act are inimical to and would be frustrated by the application 
of the antitrust laws to exchange rules concerning the fixing of minimum 
commission rates as well as to all other exchange practices that are 
within the scope of the Commission's quasi-legislative jurisdiction, 
such exchange conduct must be considered to be immune from antitrust 
attack even where the Commission has not exercised its jurisdiction. 
Nevertheless, the Commission has, in fact, been exercising 
its quasi-legislative mandate over the commission rate structure of 
the exchanges. The public record of Commission action in this area, both 
illustrates the complex and subtle economic issues posed in formulating 
policy with respect to the rate system, and substantiates the necessity 
for leaving exchange self-regulatory conduct with respect to matters which 
Congress brought within the scope of the Commission's quasi-legislative 
authority, to the exclusive jurisdiction of the Commission instead 
of to the ^ hoc jurisdiction of antitrust courts. 


41 - 


The respective fixed connnission rate structures of the NSYE 

and the AMEX were approved by the Commission in 1934 when the Commission 

granted the applications of those exchanges for registration as "national 

securities exchanges" pursuant to Section 6 of the Exchange Act. (39a"- 

40a, 179a, 193a-202a). Thereafter, the defendant exchanges amended 

their rules respecting commission rates from time to time, submitting 

copies of these amendments to the Commission upon their adoption in 

accordance with Section 6(a) of the Act (41a, 181a- 182a). 

In 1963, pursuant to congressional mandate, 15 U.S.C. 78s(d), 

the Commission published a six-volume Special Study of Securities Markets, 

H.R. Doc. 95, 88th Cong, (1963) ("Special Study"), which contained 

the results of a detailed investigation by the Commission's staff 

of the operation of the securities industry. Commencing in 1964, 

the Commission's staff and the exchanges initiated ‘^discussions to 

implement the recommendations of the Special Study (42a-43a, 183a'-185a). 

Then, in 1968, in order to examine fully certain practices 

pertaining to fixed stock-exchange-commission rates, the Commission 

held investigatory hearings, pursuant to Section 21(a) of the Exchange 

63/ 

Act, 15 U.S.C. 78u(a), on the commission rate structure of securities 

64/ 

exchanges and the securities industry (74a, 229a-233a). Again, 


63/ Section 21(a) of the Exchange Act, authorizes the Commission 

"in its discretion, ... to investigate any facts, conditions, 

, practices, or matters which it may deem necessary or proper 
to aid . . o in the prescribing of rules and regulations . . . 
[under the Exchange Act], or in securing information to serv'. as a 
basis for recommending further legislation concerning the 
matters to which this title relates," 

64 / The Commission announced the commencement of these hearings on 

May 28 , 1968. See Securities Exchange Act Release No. 8324 
(1968) (231a-233a). These hearings, which were conducted through 
the summer of 1971, were intended to elicit information 
on, among other things, how the securities industiry worked 
and whether "a minimum exchange commission rate structure 
;■ s necessary" to the operation of the securities industry. 
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commancing on October 12, 1971, also pursuant to Section 21(a) of the 

Exchange Act, the Commission held further public hearings on the 
structure of the securities mar'cets. Interested persons appeared and 

presented their views with respect to various interrelated matters 

concerning the appropriateness of modifications to the structure of the 

65 / 

securities markets. Upon conclusion of these hearings, and 

following publication of a second congressionally-mandated study of 


65 / In Securities Exchange Act Release No. 9315 (August 26, 

1971) the Commission announced that the following matters 
were to be considered during the hearings: 

"(1) The desirability, structure and means of developing 
a national system of securities exchanges and the relation- 
ship of such a system to other securities markets; 

"(2) So-called 'institutional membership' on exchanges 
including (i) exchange membership by financial institu- 
tions (sucn as insurance companies, trust companies 
foundations, investment companies and pension funds); 

(it) exchange membership by affiliates of financial 
institutions such as their investment advisers, managers, 
parents, subsidiaries or other affiliates, who may 
utilize such memberships either to execute portfolio 
transactions for an institutional affiliate or in one way 
or another to facilitate the recapture of commissions by 
an institution or to conduct a general securities business 
as an:exchange member, or any combination of the foregoing; 
(iii) exchange membership by other organizations whose 
primary business may not be that of a broker or dealer of 
their affiliates; (iv) whether and the conditions under which 
any of the foregoing persons should be permitted to engage 
in the business of a broker or dealer in securities (aside 
from acting as underwriters for the shares of one or more 
investment companies); 

"(3) Restrictions on access of non-members to exchange 
markets and of exchange members to the third markets; 

"(4) The reasons for differing regulation of securities 
markets and the kind of additional or modified regulation, 
if any, which may be needed; 

"(5) The need for additional disclosure of information on 
prices, volume and quotations in all markets, and the nature 
thereof through a composite tape or otherwise, and 

"(6) Competition among exchanges and between exchanges and 
other markets." 


/ 
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the securities markets by the Commission —The Institutional Investor 
Study , H. R. Doc, No, 92-64, 92d Cong., 1st Sess. (1971)— the Commission 
issued a Statement on the Future Structure of the Securities Markets 
(February 2, 1972) ("Policy Statement"), in which the Commission enunciated 
its commitment to the creation of a central market system in listed 
securities (286a). 

In the Policy Statement, the Commission notgd that one of the 

major barriers to the central market system is fixed minimum brokerage 

66 / 

commissions. Policy Statement at 15 (299a). Nevertheless, the Commission 

observed that "we are dealing v;ith an industry which has operated under 

fixed commission rates for a very long time." Id. Consequently, while 

the Commission expected that the goals of "competitive rates and the 

creation of a centralized market system" would have desirable incidents, 

it was at the same time concerned that competitive rates might result in 

"deterioration in standards of service and responsibility 
or . . . higher transaction costs owing to increased spreads 
and fluctuations, or [the possibility that] . . . investment 
managers [will make] . . . visible commission cost an exclusive 
criterion in deciding where to place their executions and 
[thus ignore] , . , through carelessness or fear of 
criticism, the elements of skill, knowledge, judgment 
and advice,-" 

Id . at 14 (298a). 


66 / The Commission observed that fixed minimums may not only have 

been at an unreasonable level, but also may have caused the 
serious side effects of 

"(a) Dispersion of trading in listed securities 

(b) Reciprocal practices of various kinds. 

(c) Increasing pressure for exchange membership by 
institutions." 

Policy Statement at 15 (299a). These side effects, the Commission 
stated, were obstacles to the central market system in 
thet they cause 

"certain markets and market makers ... to choose to 
stay outside the system in order to compete in service 
charges as well as in execution, as the third market does, 
or in order to compete, as certain regional exchanges do, 
for institutional business by directly or indirectly pro- 
viding institutions with rebates of commissions." Id . 
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In the Commission's view, "[a]ny changes in the .commission 
stiructure should not reverse" the ongoing process of upgrading 
broker-dealer "standards of seirvice to the public including the 
provision of adequate information, advice, card/and responsibility." 

Id . at 15-16 (299-300a). Thus, the Comtiission concluded that "[ il t 
is necessary to measure the effect of competitively determined commissions 
very carefully on a step-by-step basis." at 15 (299a). 

While "[t]he principal argument in favor [o]f fixed minimum commissions 
is the severe decline in the revenue of the securities industry 
predicted to result if competitive rates were suddenly introduced 
on all institutional business," it was the Commission's opinion 
that the industry should be able to adjust to the introduction of 
competitive rates, "at least on large orders, at a measured deliberate 

§L/ 

pace." Id . at 16 (300a). 


67 / The Commission's letter, transmitting the Institutional Investor 

Study to the Congress, stated: 

"We have . . . taken initial steps to require competitive 
rates . . . which we believe will have ameliorating effects 
on future developments in a number of the areas studied. 

Assuming that the step called for is timely implemented by 

the . . . [NYSE], the Commission's subsequent steps in this 

and related areas must necessarily be guided to a considerable 

extent by its experience with the initial step. ... In 

this situation we believe the sound regulatory course is to 

proceed with caution on any further concrete recvommendations ' 

concerning .the structure of the securities markets." 

(footnote omitted). 

Securities and Exchange Commission, Institutional Investor Study , 

H. R. Doc. No. 92-64, 92d Cong., 1st Sess., Ft. 1, at vii-viii (1971). 

The Commission's approach has been endorsed in Subcommittee 
on Securities, Senate Committee on Banking, Housing and 
Urban Affairs, 92d Cong., 2d Sess>. Securities Industry Study , 
at p. 60 (Comm. Print, 1972), in Subcommittee on Securities, 

Senate Committee on Banking, Housing and Urban Affairs, 

93d Cong., 1st Sess., Securities Industry Stu dy, at p. 62. 

(Comm. Print, 1973), and in United States Department of 
Treasury , Public Policy for American Capital Markets 6 (1974). 
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These views reflected a reaffirmation of conclusions that the 

Commission had earlier reached "that fixed minimum commissions on 

institutional size orders are neither necessary nor appropriate" 

68 / 

(279a, 281a). Thus, on October 22, 1970, the Commission had taken 

a position in a letter to the NYSE that fixed minimum commission rates 

"for that portion of orders in excess of $100,000" were unreasonable. 

c . 69/ 

Securities Exchange Act Release No. 9007 (1970) (276a). The Commission 


68 / 




Tlie Commission' s reservations concerning the exchanges' fixed 
minimum commission rate system as it related to large trades 
dates back to the Special Study of 1963. See Special Study 
at 328-351. ^ In the Special Study it was noted that since 
the commission rate structure of the exchanges allowed 
no discount for large volume trades, although the cost 
per share to the broker effecting such transactions was 
significantly less than for smaller volume trades, ce;, sin 
practices occurred. Id. Among these was the practice 
of executing large trades off the exchanges in order to take 
advantage of discounts derived from the economies of size and 
the practice by exchange members of making unauthorized reciprocal 
payments at the direction of persons who channeled the exchange 
member large trades. Id, See also 183a. 


For a period after the Special Study, the Commission's staff 
and representatives of the exchange met to discuss implementing 
the recommendations of the Special Study that these practices he 
curbed. (42a-43a, 183a-185a). Then, in 1968, the Commission 
ook direct steps to relieve the problems by requesting the 
exchanges to integrate into their commission rate system a 
volume discount or alternatively to eliminate minimum commissions 
on portions of orders above $50,000. 


The Commission's conclusion that it was unreasonable for securities 
exchanges to prescribe fixed rates on portions of orders 
above $100,000 was conveyed to the exchanges as part of a letter 
to tho NYSB. Ihio Utter was Intended to'advise the NYSE of thLe 

commission rate schedule prepared 

NYSE^s new a 1 Commission found not to be reasonable. The 
NYSE s new schedule orig;5.nated as an interim surcharge that 


(footnote continued) 


1 
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later determined "not [to] object to the ... [NYSE] commencing 

competitive rates on portions of orders above a level not higher 

than $500,000 rather than the $100,000 figure . . but insisted 

that this be done by April 10, 1971 (279a). Most exchanges had 

implemented competitive commission rates above that level by April 5, 

1971. Securities Exchange Act Release No. 9148 (April 14, 1971). 

Thereafter, the Commission observed the effect of negotiated 
70./ 

rates above $500,000. Having done so, the Commission concluded in its 


(footnote continued) 

the NYSE sought to place on small orders in order to compensate 
for severe financial conditions which its members suffered 
in 1969-1970 (187a-188a). 

70 / In its letter of October 22, 1970 to the NYSE, (see p. 45 supra) the 

Commission had requested the exchange to submit no later 
than June 30, 1971, a "new rate schedule of scaled percentage 
charges based upon the amount involved in an order" 

(279a). On April 14, 1971, the Commission informed the 
securities industry that any furtlier reduction of the iiegotiated 
rate breakpoint would be deferred pending the submission 
expected from the NYSE on June 30, 1971. Securities Exchange 
Act Release No, 9148 (April 14, 1971). The Commission intended: 

"to observe the workings of competitive commission 
rates on orders in excess of $500,000 to consider 
carefully all questions which arise as a result thereof." 

Id, 

In September 1971, after receipt and analysis of the 
submissions and the public comments thereon, the CoBunission 
announced that it was not disposed at that time to lower further the 
breakpoint to a level below $500,000, but would continue to 

"study the economic and regulatory impact on the 
investing public, the securities markets and the 
securities industry of competitive commission rates 
on portions of orders in excess of $500,000." 

(footnote continued) 
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February 1972 Policy Statement that while 

"further reductions in the breakpoint [ i.e. , the transaction 
size above which rates must be negotiated] might have a 
more severe impact on the income of certain kinds of 
member firms, on the services they provide, on their role 
in the capital markets, including the distribution of 
securities, and on the desires of institutions and their 
managers to recapture commissions or otherwise use them 
for their benefit." 

it would nevertheless be appropriate for a $300,000 breakpoint to take effect 
in April of 1972. Policy Statement at 16 (300a). 

On Hay 31, 1973, in response to severe financial conditions in 
the securities brokerage industry, the NYSE submitted to the Commission 
proposed amendments to its constitution and rules which would result 
in an increase in the commissions charged by NYSE n>embers. (Doc. 

App, 30 ). Shortly thereafter--on June 6, 1973— the CoKEuission 
cownenced "a public investigatory hearing ... to consider whether any 
changes should be made in the rules, policies, practices and procedures of one 
or more registered national securities exchanges respecting conmission 
rate schedules" (Doc. App. 30). On September 11, 1973, the Commission 


(footnote continued) 

Securities Exchange Act Release No. 9351 
(September 24, 1971). The Commission advised the 
NYSE that since "a rule dealing with commission rates 
is necessarily dependent for its validity upon the 
continuation of the conditions and circumstances justifying 
the reasonableness of the rates" the NYSE should 
continue to "review its commission rate structure," 

"gather necessary data from its members" and submit 
any modifications or changes in its commission rate 
structure to the Commission "to enable [the Commission] 
to exercise its continuing regulatory oversight." Id . 
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publicly announced its "conclusions concerning the comiission rate 


proposals of the . , . [NYSE] . . . The Commission 

concluded that it would not object if the NYSE should ininediately adopt 

its proposed comaission rate increases, effective through March 31, 1974. 

Coiomisslon further concluded that it would not object to the 
continuation of those increases from April 1, 1974, through April 30, 

1975, subject to the condition that the NYSE first adopt certain other 

2i/ 

rules to become effective by or before April 1, 1974. The 
Commission stated in its announcement, however, that "it will act 
promptly to terminate the fixing of comaission rates by stock 
exchanges after April 30, 1975, if the stock exchanges do not adopt 
rule changes achieving that result." The Commission further concluded 
that it would "not initiate in April 1974, a breakpoint reduction below 
$300,000 respecting the portion of orders above which rates may be 
competitively determined," (doc. App. 32). 

Subsequently, in a letter from the Commission to the NYSE, 
dated December 14, 1973, (Doc. App, 34) the Commission explained that in view of 
the fact that in the Exchange Act "rules concerning exchange-required 
fixed commission rates [are matters] that Congress entrusted to the exchanges 
in the first instance, at least as long as the fixing of commission rates 
should be permitted, and that after considering a number of factors, it 
"could not conclude that the NYSE's rate proposal was unreasonable" (Doc. 

App. 35). Accordingly, the Commission was "motivated ... to raise no objection 
to the NYSE's rate increase for the period ending March 31, 1974." (Doc. App. 36). 


2JL/ Specifically, the Commission's conclusion not to object to the con- 
tinuation of the Increase after April 1, was conditioned upon the 
adoption of rules to "(a) eliminate that portion of NYSE Rule 333 
prohibiting member firms from charging their customers commission 
rates exceeding the NYSE's commission rate schedules, and (b) 
permit, but do not require, member firms to provide less than a 
full range of brokerage services presently furnished customers in 
return for a discount of up to 10 percent from the commission rate 
schedule . . . [that had been proposed by th*' NYSE]" (Doc. App. 37). 

This conclusion would, of course, be obviated were the exchange to 
determine not to continue the increased commission rates after 
April 1, 1974. 
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The Commission also explained that its 

"conclusion that it would be appropriate to require 
exchanges to eliminate fixed rates effective by 
April 30, 1975, of course, also had some influence 
on its conclusion not to object to the specific 
rate proposed by the NYSE." 

(Doci App. 37), Thus, the Commission reasserted that 

"the long history of fixed rates argues against a 
precipitous elimination of the fixed rate system. 

It is appropriate, for the protection of investors 
and in the public interest, that stock exchange firms 
be given an opportunity to develop business strategies 
and adjust their operations to a competitive-rate 
environment. It is not appropriate to risk the possibility 
that undue haste might threaten the ability of the industry 
to fulfill its essential function of serving the needs of 
investors and corporations seeking capital from the public. 

The severe financial experience of the member firm community 
in the last half of 1972 and the first seven months of 1973 
indicated that, without some form of rate increase, the 
ability of the industry to function would be impaired at the 
very time that it was expected to accomplisu a transition to 
a competitive rate system (in a relatively short period of 
time), as well as the implementation of an extremely large 
number of other regulatory initiatives of a significant 
nature." 

Id . The Commission further stated that while it would not necessarily 
require the Exchange, as a condition to continuing the rate increase 
after April 1, 1974, to adopt a rule allowing customers a 10% discount 

uJ 

from the fixed rate for reduced services from their broker it adhered to 

the objective reflected in its September 11, 1973 conclusions "that the 
Exchanges take steps to effect a meaningful experimental period prior 
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73/ 

to the introduction of completely unfixed rates, ..." (Doc. App. 37} 
the Conmission explained that with the "limited price competition 
[it hoped! . . . all exchanges will effect," a broader range 


73/ In response, the NYSE submitted to the Commission proposed 

amendments to the exchange's constitution and ryles to allow 
for competitively-determined commission rates on public 
orders of $2,000 or les*? commencing on April 1, 1974. 

(Doc. App. 40 .) The NYSE's rule changes did not provide, 
however, that intra-members rates on portions of 
orders of $2,000 or less be competitively determined. 

The Commission decided not to raise any objection 
to these rule changes but conditioned its non-objection 
on the expectation that the exchanges will "promptly 
. . . implement any necessary rule and constitution 
changes" if "the Commission determines, as a result of 
its study of the matter, that exchange experiments with 
limited price competition should be broadened to encompass 
intra-member rates," 


(Doc. App, 41). In order to aid its study of the matter, the Comnission* 
April 23, 1974, announced the conrnencement of public investigatory 
hearings beginning on May 29, 1974 

"to gather comments, views and data concerning whether the 
initiation in the near future of a limited experiement in 
competitive intra-member rates of commission on orders not 
exceeding $2,000 would cause substantial and irreparable 
harm to floor borkers or to the market-making function of 
specialists, aid whether it is necessary or appropriate in 
the public interest or for the protection of investors for 
exchanges to maintain any prescribed schedules of intra- 
member rates of commission " (Doc. App. p. 42 ). 


on 
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of investors would "have the opportunity to react to" 
competitive rates than would result from simply lowering the 
competitive-rate breakpoint below $300,000. Accordingly, the Commission 
determined that it would not be necessaiTr to lower the breakpoint in 
April of 1974. 

The Commission's program since 1968 of modifying the exchange's 
fixed rate structure has been paralled by related Commission initiatives 
which affect the exchange's commission rate structure as it relates 
to the proposed central market system. One of these initiatives is 
a program to provide non-member broker-dealers with greater access 

l±i 

to the exchange market. The October 22, 1970, letter in which the Commission 
first requested that the NYSE adopt competitively-established commissions 
above certain levels (see supra , p. 45) (277a), also requested that the NYSE 
submit, no later than June 30, 1971, a plan that would provide "for 
reasonable economic access to the New York Stock Exchange .for non- 

t 

member broker-dealers." Such a program would, of course, provide 
non-members with a means of participating in the exchange market 
at rates below the otherwise applicable minimum conmission rates. 

Thus, the Commission's request for a plan of non-member access, like 
its decision to implement negotiated rates at certain levels, reflected 
its conclusion that the commission rate structure, as it had been applied. 


74 / The NYSE, until the implementation of the Commission's program 

in this area, prohibited by rule its members from splitting 
commissions for transactions executed on the NYSE. The 
AMEX had a similar prohibition. These rules, known as the 
anti-rebate rules, were intended to preserve the integrity 
of the exchanges' fixed mlnlriium conmission rate system. 

See Thill v. New York Stock Excha^e^ Inc. . supra, 433 F. 2d at 
267. 
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was no longer necessary or appropriate under the standards contained 
in Section 19(b), But just as the Commission had been concerned that a 
precipitous leap to fully negotiated rates might have a calamitous impact 
upon the securities markets, it took steps to assure that changes in 
access for brokers would provide meaningful profits from stock exchange 
transactions executed for their customers, and that such changes 
would not occur at the expense of the health of the stock-exchange- 
member sector of the securities industry. Consequently, when the NYSE 
in mid-1971» submitted a proposal allowing non-members a 
discount of 30 percent from the public rate (Doc, App, 51 ), the 
Commission insisted that 

"the discount afforded non-member broker-dealers should 

not be less than 40% to allow for a minimum meaningful 

test of this proposal," 

(Doc, App, 53), The initiation of non-member access was viewed by the 
Commission as an experiment and in later correspondence with the 

NYSE, the Commission emphasized that it was still conducting hearings 
on issues relating to the access question. It stressed that its "determination 
not to object to certain , . . [nYSE] proposals at [that] time should not 
be construed as a final disposition of the questions involved with the 
proposed rules or other rules adopted by the Exchange" (Doc, App, 55). A 
40 percent discount for non-members went into effect in late March of 1972. 

A second action taken by the Commission, which relates to the 
fixed minimum commission rate system, was the Commission's promulgation 
on January 16, 1973, of Rule 19b-2 under the Exchange Act, 17 CFR 240,19b-2, 
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The rule is intended to limit the use of exchange memberships for 
other than public purposes. Securities Exchange Act Release No. 

9950 (January 16, 1973). In annoucing Rule 19b-2's adoption, 
the Commission noted that the rule satisfied several objectives, 
including 

"The need to stinicture a central market system, the 
need to eliminate unfair trading advantages, the need 
to restore and insure investor confidence in our trading 
markets, the need to foster meaningful competition in 
the securities industry, and the need to promote the 
orderly introduction of competitive commission rates on 
large-size securities transactions . . . 

Id . at p. 188. Regulation of the use of exchange memberships was found 

to be necessary to implement the Commission's program of introduction of 

competitive rates because the use of exchange memberships by institutions 

for the purpose of recapturing brokerage commissions "would be tantamount 

to competitive rates (or no commissions at all) on all size orders for 

those institutions immediately" as a result of which "the Commission's 

phase-in-program would ... become an academic exercise, at best." 

Id. at p. 107. 

It can thus hs seen that the Commission in conjunction with the 
exchanges has, since 1963, been engaged in a continuing regulatory 
program which has sought to examine fully the nature and effect of the national 
securities exchanges fixed rate system, and which has sought to structure 
the exchanges' operations not only with respect to the commission rates 
themselves but also with respect to a myriad of interrelated and interdependent 
matters. It is hard to conceive of a better example to demonstrate the 
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absolute necessity for entrusting exchange operations to an administrative 

agency with quasi- legislative authority, rather than to the ^ hoc juris- 

75/ 

diction of antitrust courts. 


75/ Not only does the record of Commission action with respect to 

commission rates illustrate the wisdom of Congress in 
delegating to the Commission quasi-legislative jurisdiction 
over the exchanges' rate structure, but this history of active 
exercise of Commission authority also requires that the 
exchanges' present rate structure be found immune from 
antitrust attack, even if this Court were to hold that 
the fact of jurisdiction by the Commission over the exchanges' 
fixed commission rate system alone does not afford such immunity. 

The commission rate system existing at the time of the 
institution of this action, as well as the present system, 
is the product of the Commission's ongoing supervision. 

In the course of exercising this authority, the Commission 
determined that any precipitous move toward fully negotiated rates 
was not appropriate, but rather that the elimination of fixed 
rates at various levels should be the product of a deliberate, 
considered administrative program. It is just this type of 
action by a regulatory agency whicLi the Supreme Cout has held 
to displace the antitrust laws. See Hughes Tool Co. v. 

Trans World Airlines, Inc. , 409 U.S. 237 (1973). 

For to allow an antitrust attack in this case "would disrupt" 
the Commission's "delicate regulatory scheme, and would throw 
existing rate structures out of balance." United States v. 

R.C.A., 358 U.S. 334, 348 (1959). See also Georgia v. Pennsylvania 
R.R. , 324 U.S. 499 (1945). 

Furthermore, to the extent that the plaintiff is attacking in 
this lawsuit the graduated structure of the defendant exchanges' 
commission rate schedules on the grounds that those schedules 
discriminate against small investors it must be emphasized that 
that structure is the direct product of the Commission's 
regulatory program for introducing competitive rates in the 
industry. The Commission's regulatory authority over exchange 
commission rates necessarily entails authority "to alter or 
abolish a minimum rate schedule!' (Independent Broker-Dealers ' 
Trade Association v. Securities and Exchange Commission , 442 



(footnote continued) 
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C, An Antitrust Action Is Not Required to Provide Review 
of Exchange Practices Relating to the Fixed Minimum 
Commission Rate Structure 


Both plaintiff and the Antitrust Division argue (G. Br. 8-11; Div. 
Br. 19-22) that if an antitrust action were unavailable to attack 
exchange self-regulatory conduct subject to the Commission's jurisdiction 
review of anti”Competitve exchange practices 'would be foreclosed. 

In this regard, it is claimed (Div. Br. 19-20) that because the Commission 
exercises its supervisory authority over exchange conduct in a 
"highly informal" manner, "there is substantial doubt that any 

judicial review is available to an aggrieved party." On the basis 


(footnote continued) 

F. 2d 132, 143 (C.A.D.C.), certiorari denied , 404 U.S. 828 (1971); 

see also Stark v. New York Stock Exchange, Inc. , supra , 346 F. Supp. 217) 

and thus entails discretion to determine what procedure should 

be followed in eliminating fixed minimum commission fates, 

and whether fixed minimum commission rates on various sized 

orders, or portions of orders below a certain breakpoint, 

should be retained. The defendants' present graduated 

commission rate structures, which are the product of the 

Commission's exercise of this regulatory authority granted 

to it by the Exchange Act are exactly the kinds of restraints 

"upon trade or monopolization" resulting from "valid governmental 

action" that the Supreme Court has repeatedly recognized to 

displace the Sherman Act. Eastern R.R. Pres Conf. v. Noerr 

Motors , 365 U.S. 127, 136 (1961); see also, United States v. 

Rock Royal Co-op , 307 U.S. 533, 560 (1939); Parker v. Brown , 

317 U.S. 341 (1943); California Transport v. Trucking Unlimited , 

404 U.S. 508, 516 n. 3 (1972) (Stewart, J. concurring). 
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of this assertion, the Antitrust Division thus contends (Div. 
that "[tlhe exchanges would be free to adopt virtually any anticompetitive 
rule under the guise of 'self-regulation,' subject only to whatever 
review that the SEC in its own discretion thought appropriate, with no 

independent judicial" evaluation. 

This argument is wholly without merit. At the 

outset, it is important to re-emphasize that the Supreme Court 
in Silver , supra . 373 U.S. 35U-361, found that an antitrust action was 

the appropriate vehicle to review exchange self-regulatory conduct, 
where the challenged anticompetitive action by the exchange was not 
subject to the Commission's jurisdiction. It was in this absence of 
availability of review by the Commission, that the Court determined that 
reconciliation of the aims of the antitrust laws and the effective 
operation of the self-regulatory scheme of the Exchange Act had to 

be performed by an antitrust court to provide a check upon 
unfettered exchange discretion to pursue anticompetitive conduct,. 

As the Court noted (Id . at 367), application of the antitrust 
laws to the self-regulatory conduct in Silver was designed "not 
las] a brake upon the private partner executing the public policy 
of self-regulation but [as] a balance wheel." 

But there is no need to resort to an antitrust action for the 
"balance wheel," where, as here,- Commission jurisdiction exists 
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over the exchange self-regulatory practices. For as 

we have seen the Commission, in exercising its Section 19(b) 
authority to determine whether exchange activity with respect to anj. 
important matter" is "necessary or appropriate for the protection 
of investors or to insure fair dealing in securities traded upon such 
exchange or to insure fair administration of such exchange . . 
is required to and does accord consideration to aiticompetitive factors. 

In addition, it is clear that judicial review is available under 
the Administrative Procedure Act ("APA") for Commission action relating 
to exchange self-regulatory conduct that is subject to the Commission's 
jurisdiction, including the practices challenged here. Under Section 4Cd) of the 
APA, 5 U.S.C. 553, any interested person may petition an administrative agency 
for the issuance, amendment or repeal of any rule of that agency. Thus, 
if an individual believes that any exchange rules subject to the Commission's 
quasi-legislative authority are improper, he may petition the Commission, 
inter alia , to promulgate a rule pursuant to Section 19(b) of the Exchange 
"to alter or supplement the rules of such exchange . . . ." And, if the 
Commission fails to act when required to do so, review may be sought in 
a federal district court to "compel agency action unlawfully withheld or 
unreasonably delayed." Section 10(d) of the APA, 5 U.S.C. 706. 
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Moreover, Section 10(a) of the APA, 5 U.S.C, 702, generally affords judi- 
cial review to persons "adversely affected or aggrieved by agency action 
within the- meaning of a relevant statute . . . ," as well as to any 
"person suffering legal wrong because of agency action." In connection 
with this provision, the Court of Appeals for the. District of Columbia 
Circuit has expressly held that a Commission "statement of policy that 
was intended to result in and dees result in action on the part of 
companies that are regulated or subject to regulation, and [which] term- 
inates or modifies outstanding business relationships," constitutes 

"agency action" subject to review in a district court to determine whether, 

21 ! 

in formulating the policy, the Commission acted ultra vires . 

Independent Broker-Dealers' Trade Association v. Securities ancT Exchange 
Commission , 442 F. 2d 132, 141-143, certiorari denied , 404 U.S. 828 (1971). 

Cf . , PBW Stock Exchange, Inc, v. Securities and Exchange Commission , 

485 F. 2d 718, 726, 733 (C.A. 3, 1973), certiorari denied , U.S. (1974). 


76/ The propriety of the Commission's action would be measured by the 
standards of the Exchange Act, which, of course, requires 
consideration of competitive factors (see p. 29, supra) . 
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Accordingly} district court review would be available, for example, where 
the Commission requests that an exchange change its rules and the exchange 
complies, or where, after investigatory hearings during which interested 

persons expressed their views on exchange rules, the Commission concludes 
not to object to a proposal by an exchange to amend its rules, and the 

W 

amendments are then adopted by the exchange. 


77/ Neither Independent Investor Protective League v. Securiti es and 
Exchange Commission , No. 1984"‘71 (D.D.C. , dismissed without 
opinion, June 19, 1972) nor Independent Investor Protective 
League v. Securities and Exchange Commissio n, No. 71-1924 
(C.A. 2, dismissed without opinion, Nov. 15, 1971), respectively 
cited by plaintiff and the Antitrust Division, support their 
view that judicial review is unavailable through other than an 
antitrust action. As the defendants correctly point out in 
their brief at pages 32-35, since the Commission asserted 
numerous grounds in support of its motions to dismiss those 
cases, and since those cases were dismissed without opionion, 
it is impossible to conclude the bases for the dismissals. 

Moreover, in Independent Investor Protec tive League v. Securi.ti.es 
and Exchange Commission , No. 73-2354 (C.A. 2, dismissed without 
opinion, December 11, 1973), the Commission- -in asserting, as 
its sole ground for dismissal of the petition for review, that its 
September 11, 1973 conclusions with respect to the NYSE's rate 
structure (see pp. 47—48 supra ) did not constitute an order of 
the Commission reviewable in a court of appeals under the judicial 
review provisions of Section 25(a) of the Exchange Act, 15 U.S.C. 
78y(a) --specifically noted that such Commission action might 
' very well be subject to judicial review in a district court. 

See Memorandum in Support of the Securities and Exchange 
Commission's Motion to Dismiss in C.A. 2, No. 73-2354 
at pp. 22-25. 

The availability of adequate review of anticompetitive exchange rules 
also illustrates a basic fault in the two recent congressional 
securities industry studies which the Antitrust Division relies upon 
to support its argument that exchange rules under the Commission's 
jurisdiction are subject to the antitrust laws unless they are 
shown to be necessary to make the Exchange Act work. (See Div. Br. 
at 15-17, citing H.R. Rep. No. 92-1519, 92d Cong., 2d Sess. at 160- 
161 (1972) tn. Rep. 92-1519i, and Subcommittee on Securities of the 
Senate Committee on Banking, Housing and Urban Affairs, Securities 
Industry Study 221 - 240, 93rd Cong. 1st Sess. (1973) [Securities 
Industry Study] . For both of those studies premised their conclusion 
as to the applicability of the antitrust laws to exchange rules, on 
the incorrect observation that there is no viable procedure for review- 
ing anticompetitive exchange rules except through an antitrust action. 
See H.R. Rep. 92-1519, at 163, 166-167; Securities Industry Study at 
209-211, 219. 


For these reasons, neither the plaintiff nor the Antitrust 
Division should be permitted to bootstrap themselves into the 
jurisdiction of an antitrust court based on an argument — a wholly 
unsupportable argximent— that they have no other remedy. 

CONCLUSION 

For the foregoing reasons, the order of the district court should 
be affirmed. 

Lawrence E. Nerheim 
General Counsel 
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Associate General Counsel 


Frederic T. Spindel 
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Theodore L. Freedman 
Attorney 

Securities and Exchange Commission 
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RJ5GTSTR.AT10N OF NATIONAL SlOOrJOTIFB EXOITANOKS 


Sec. 5. (a.) Any exchange may he regislorcd wifh 
the Oommission as a national securities exchange under 
terms and conditions hereafter provided by filing a registra- 
tion statement in such form as the Commission may pre- 
scribe containing the undertakings, setting forth the iiifoi-ma- 
tion, and accompanied by the docuincnls here below set 
forth : 

(1) An undertaking to comply with, and to enforce 
so far as is within its powers compliance by its meinliers 
and by issuers whose securities arc registered thereon with 
any provision of this Act and any amendment thereto and 
any rule or regulation made or to be made by the Commission 
thereunder. 




Doc. App, 1 


(2) Such (lata as to its oriiaiiizatiou. rules of pro- 
cedure and iueml)cr.<lu|). a)id oilier iiil’iu'iualinii as llie t’om- 
rnissiou may by rules and regulations rei[uiri! as being neces- 
sary or appropriate in the public interest or for the protection 
of investors. 

{?)) Copies of its eoustiliilion. arlieles of iueorporaliou 
with all amendments therc'to, and of its existing bylaws 
or rules or instruments corresponding thereto, whatever the 
name, which are hereinafter collectively referred to as the 
“ rules of the exchange.” 

(4) An undertaking to furnish to (he Commission 
copies of any amendments to the documents or instruments 
mentioned in clause (b) of this subsection forthwith upon 
their adoption. 

(b) If it appears to the Commission that the ex- 
change applying for registration is so organized as to be 
able to comply M'ith the provisions of this Act and the rules 
and regulations made by the Cennmission thereunder and 
that the rules of the exchange are just and ade<|uatc to 
ensure fair dealing and to protect investors, the Commis- 
sion shall (?ause such exchange to be registered as a national 
securities excliangc. 

(c) The Commission shall enter an ordi'r either grant- 
ing or, after a])propriate notice' and opportunity for hear- 
ing, denying an apiilieation for registration as a national 


Qoc. App. 2 


securities exchanjrc within thirty days after the tiliuff of 
the application, unless the exchange ai»plying for regis- 
tration shall withdraw its application or consent to the 
Commission’s deferring action on its application for a stated 
longer period after the date of its filing. The filing with 
the Commission of an application for registration by an 
exchange shall be deemed to hayc taken place, upon the 
receipt thereof. Amendments to an application may be made 
upon such terms as the Commission may prescribe. 

(d) No registration shall bo granted unless the rules 
of the exchange provide for the expulsion and suspension 
of a member for conduct or proceeding inconsistent with 
just and eipiitable principles of trade and declare that the 
violation of any provisions of this Act or any rule or regu- 
lation made by the Commission thereunder shall be con- 
sidered conduct or proceeding inconsistent with just and 
equitable principles of trade. 

(e) Nothing in this Act shall be construed to pre- 
vent any exchange from adopting and enforcing any rule 
not inconsistent witli this Act and the rules and regulations 
of the Commission made thereunder and the applicaljlc laws 
of the State in which it is located. 

(f) An exchange may, upon appropriate application 
in accordance with the .rides and regulations of the Com- 

■ mission and upon such terms as the Commission may fix, 
withdraw its registration. 

* % % 


Doc. App. 3 


Section 18 


(c) The authority above given the Commission shall 
inchulo, among other things, authority to prescribe such 
rules and regulations for national securities exchanges, their 
members and persons iiansacting a business in securities 
through such members, in addition to those specifically pro- 
vided in this Act, as It jnav deem necessary or appropriate 
in (he public intere.^t or for the proleetion of investors, and 
may by its rules and reguh'.tions more specifically deiine 
the form and procedure to he followed in carrying the. pro- 
visions of this Act into elfect. The Commission, among 
other things, may prescribe the time and method of making 

setllements, payments, and deliveries, the time and method 
of calciilaliiig margin re(|iiiremeiils. and the time and 

method of closing out under-margined accounts. The Com- 
mi.ssion, among oilier ihings, may liy rules and regulations 
ju’escribc rules lor the conduct of business on exchanges, 
for the classification of members, for the election of ofiicers 
and committees to ensure a fair representation of the mcm- 
hershi]), for the su.speiision, exjmlsion, or disciplining of 
members, for the listing or striking from listing of any 
security with right of a])pcal by the issuer to the Commission, 
for the rejiorting of (ran.sactions on the exchanges and upon 
ticikcrs maintained by or with (ho consent of any exchange, 
including the method of importing short sales, sales of 
securities in default in bankruptcy or receivership, and 


Doc. App. 4 


soles involving other special circumstances. The Commis- 
sion may fix or prescribe the method of fixing uniform rates 
of commission^ interests and other charges, may prescribe 
minimum unils of trading, rules limiting the manner, 
method, and place of soliciting business, rules for odd-lot 
purchases and sales, rules regarding minimum deposits on 
marginal accounts, and rules limiting or prohibiting the 
registration or trading in any security within a specified 
period after the i.ssuancc or primary distribution thereof, 
prescribe rules governing tlie carrying of accounts and to 
prohibit fictitious or numbered accounts and require the 
disclosure of the real and benciicial owners thereof. The 

Commission shall liave piover to lix llu' liours of trading, 
and, if the public interest in its opiiii(m so ixapiires. sum- 
marily to suspend trading in any registered security or upon 
any registered exchange for a period not exceeding ninety 
days. I 
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12 Sec. 5. (a) An^'- exchange may be registered Avith 

13 the Commission as a national secnritics oxciiange under 

14 terms and conditions liereaftcr iirovidcd by filing a registra- 

15 tion statement in sueli form as tlie Commission may pre- 

16 scribe containing the undertakings, setting fortli the informa- 

17 tion, and accompanied by the documents here below set 

18 forth: 

19 (1) An undertaking to comply with, and to enforce 

20 so far as is within its powers compliance Ity its members 

21 and by issuers whoso securities are registered tliercon with 

* 22 any provision of this Act and au}^ amendment thereto and 

23 any rule or regulation made or to be made by the Commission 

24 thereunder. 

I 
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(2) -Sucli data as to its organization, rules of pro- 
cedure and incmbersliip, and other informa'tiou as the Com- 
mission may hy rules and regulations rc(iuirc as being neces- 
sary or appropriate in the public interest or for the protection 
of investors. 

(3) Copies of its constitution, articles of incorporation 
with all amendments thereto, and of its existing bylaws 
or rules or instruments corresponding thereto, whatever the 
name, which arc hereinafter collectively referred to as the 
“ rules of the exchange.” 

(4) An undertaking to furnisli to the Commission 
copies of any amendments to tlie documents or instruments 
mentioned in clause (3) of this subsection forthwith upon 
their adoption. 

(b) If it appears to the Commission that the ex- 
change applying for rcgistralion is so organized as lo be 
able to comply with the provisions of this Act and the rules 
and regulations made by tlic Commission tliercundcr and 
that the rules of the exchange arc just and adequate to 
ensure fair dealing and to protect investors, the Commis- 
sion shall cause such exchange to be registered as a national 
securities exchange. 

(c) The Commission sliall enter an order citlicr grant- 
ing or, after appropriate notice and opportunity for hear- 
ing, denying an application for registration as a national 
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secnvitics cxcliano-c within thirty (lavs after tlic; filiiu'- uf 
(lie application, unless (he cxeliange applying for regis- 
tration shall wltlidraw i(s application or consent to the 
Commission’s deferring action on its application for a stateil 
longer period after the date of its filing. The filing with 
the Commission of an application for registration hy an 
exchange shall he deemed to have taken place upon the 
receipt thereof. Amendments to an a])plication ma}' lie made 
upon sncli terms as the Commission ma}' prescribe. 

(d) Ko registration shall be granted unless (he rules 
of the exchange provide for the expulsion and suspension 
of a inemher for conduct or proceeding inconsistent with 
just and equitable principles of trade and declare that (he 
violation of any provisions of this Act or any rule or regu- 
lation made, hy tlie Commission thereunder shall he con- 
sidered conduct or proceeding inconsistent with just and 
equitaldc principles of trade. 

(c) iS^othing in (his Act shall be construed to pre- 
vent any exchange from adopting and enforcing any rule 
not inconsistent with this Act and the rules and n'gulations 
of the Commission made thereunder and the a])pllcable laws 
of the State in which it is located. 

(f) An exchange may, upon appropriate apjilieation 
in accordance with the rules and regulations of (he Com- 
mission and upon such terms as the Commission may fix. 
withdraw its rcglslratioii. 
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Section 18 

• • • 

(c) The authority above given the Coinuiission sliaU 
inchule, among other things, aathoritj’ to presciibc such 
rules nhcl regulations for national securities exchanges, their 
mcnil)crs and persons transacting a hiisincss in securities 
through such incinhcrs, in addition to those specificalty pro- 
vided in this Act, as it may deem necessary or appropriate 
in the public interest or for the [nntcclion of investors, and 
may Ijy its rules and regulations more spccirically define 
the form and pi-oc('dure to he followed in carrying tlie pro- 
visions of this Act into elTect.’ The (i.’oinmission, among 
other things, may prescribe the time and method of making 
setllcmcnts, payments, and deliveries, the time and method 
of calculating margin re(iuirenien(s. and the tinu' and 
method of closing out under-margined accounts. Tlie Com- 
mission. among other things, may hy rules and regulations 
prescrihe. ruh^ for the condiu't of business on cxclumg(;s. 
for the classification of inemhers, for the election of ofiicers 
and committees to ensure a fair representation of the mem- 
bership, for the sus])ensioii, expulsion, or disciplining of 
members, for the listing or' striking from listing of any 
security with right of a])pcal by the issuer to the Commission, 
for the reporting of traiiMictions on the exchanges and upon 
tickers maintained by or with the consent of any exchange, 
including the method of reporting short sales, sales of 
securities in default iji bankruptcy or receivership, and 


Doc. App. 9 


sales- involving other special circumstances. Tlic Commis- 
sion may fix or prescribe the mctliod of fixing uniform rates 
of commissioip interests and otlicr charges, may prescribe 
minimum units of trading, rules limiting the manner, 
method, and ])laee of soliciting business, rules for odd-lot 
piD'chases and sales, rules regarding minimum de])Osits on 
marginal aceoiinls, and rules limiting or ])rohihiting the 
registration or trading in any security within a specified 
.period after the Issuance or primary distribution thereof, 
jirescribc rules govennng the carrying of acconnts and to 
prnhihit llelilious or numbered aeemints and rispiire the 
disclosure of the real and henelieial owners thereof. The 

Commission shall have power to fix the hours of trading, 
and, if tlu' publi<‘ interest in its opinion so re(|uires. sum- 
marily to suspend trading in any registered security or upon 
an}'- registered exchange for a period not exceeding ninety 
days. 
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Sk('. 5. (a) 
Coiniiiission as 


OF NA'J'IOXAT, SFCUKI'riFS KXOITANGKS 

Aliy exchange may be regisfered with the 
a national securities exchange uiuler the 


terms and conditions hereinafter provided in this section 
by filing a registration slatemeuL in siicli form as the Com- 


mission may prescribe containing the undertakings, setting 

lorth the iiiformatioii, and accompanicfl hv (he docitmenis 
below specirn'd: 

(1) 7\n undertaking to com])ly, and to (mforce so far 
as is within its ]iowers compliance by its members and 1)\’ 
issuers whose securities arc registered thereon, with the jiro- 
visions of this Act, and any amendment therelo and any rule 
or regulation mad(' or to he made (hereunder. 

(2) biieh data as to its organization, rules of proc'edure, 
and membership, and such othei’ information as the Com- 
mission may by rules and regulations require as being neces- 
sary or appropriate in the public interest or for the protec- 
tion of investors. 
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[ 1 ]) Copies of iis eoiiPtilufion. nrfioles of iricor])on\tioii 
willi ill! oiiieiitliiienis (lierelo, and of its existing l^ylaws or 
rules or instrinnents eorresponding thereto, whatever the. 
name, which are lu'reinafter eolleetively referred to ns the 
rules of the exeliange 

(d) An undertaking to hirnish to the Connnission 
copies of any nniendineiits to the. rules of the exchange, 
forthwith upon their adoption. 

(b) Ko registration shall he granted or remain in 
force unles.s the rules of the exchange include provision foi' 
the expulsion. sus]H'n'-iou. or disei])lining of a ineniher tor 
conduct oj- pi-oc('('ding ineonsi>tent with just and e(|uitahl(' 
principles of trade, .and declare that the violation of any 

]n'ovisions of this A(;t or any rule oi' i'egul,alion ihereuiuhn' 
shall he considered conduct (»r j)roceediug inconsi^tenl with 
just and eqiiitahle principles of trade. 

(c) Nothing in this Act shall ho construed to prevent 
any exchange Iroin ado])ting and enfoi-eing any rule not 
inconsistent with this Act and the rules .and regulations 
made thereunder and the applicable laws of the State in 
which it is located. 
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(d) If it appears to tlie Coniinissloii that the exchange 
applying for registration is so organized as to be able to 
comply with the provisions of this Act and the rules and 
regulations thereunder and that the rules of tlic exchange 
are just and adequate to insure fair dealing and to protect 
investors, the Commission shall cause such exchange to be 
registered as a national securities cxciiange. 

(e) Within (hirty days after tlie liling of the appli- 
cation, the Coinniission shall enler an order either granting 
or, after appropriate notice and opporinuily for hearing, 
denying an applicalion I'oi- registration as a national securi- 
ties exchange, unless (he exchange applying for registration 
shall withdraw its ai»p1icalIon or tMuiseni to the Uoinmission's 
deferring action on Us apjdication for a slated longer period 
after the dale of fihng. Tiie filing with tlie Comnii.-sion 
of an applicalion for registration by an exchange shall be 
di'emcd to have taken place upon (he receipt thereof. 

Amendments to an ajiidication may be made ivpini such 
terms as the Commission may prescribe. 

(f) An exchange may. upon ap])ropria(e application 
in accordance with the rules nud regulatiinis of (he Com- 
mission, and niion such lernis as (he Commis'^ion may detun 
necessary for (he protection of investoi's, withdraw its 
registration. 

^ 
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DlSCfiMiTyARV P()^VB1^S OYJ]R. EXCirANGES 
Sl<X'. 18. The ('niiiiiiisshm is niitliori/AHl — 

(1) Alter iipprnpriatc iiolice and opportunity for 
hcai'iiiji', liy order |o snspcMid for a period not exceeding 
iwelvc niontlis or (o withdraw altogether the registration 
of a national seeni'ities exehange if the, Conmiission finds 
that sueli eNchange has violated any provision of this 
Act or of the rules and regnlatifuis thereunder or lias failed 
to enforee, so far as is within its power, (‘oiuplianeo tliere- 
'•'itli hy a nieiiihei’ or an isstu'r of a seeuril\' r('"'ist('red 

t ^ 

lliei'eon; 

(it) Alter apiiropriate noliee and ojiportunity for 
hearing, by oiahu' to suspend for a [teriod not exceeding 
twelve months or to withdraw altogether the registration 
of a security if the Coimnission finds that the issuer of 
such security has failed to conqily with any . ])rovision 
ol this Ac.t oi‘ the rules and regulations made thereunder: 

(d) Afti'r ajiprojiriate notice am! oiiportunity for liear- 
ing by order to suspend lor a jieriod not exei'cding tv.'elvc 
months or to ex[)el altogether from a national securities 
exchange aiyv niemher or odicer thereof whom the Coiiunis- 
sion linds has violah'd any jirovision of this Act or the 
rules and regulations thereunder or has efleefed any trans- 
action lor any other person who as he has reiison to believe 
is violating in res|)eet of such transaction any provi.sion of 
this Act or the rules and regulations thereunder. 
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(4) If in its opinion the piiMio inlei’csl so requires, 
siinnnarily to suspend Iradinji' in any re.iiistored sccurily for 
a ])eriod not cxc(H'din,e.‘ ten days, and Avitli tlie approval 
of the I’residenl, sunmiarily lo suspend tradin.ii' upon any 
|•(’,^'ist(Mvd eN(’liau_ji,'(' for a pc'riod uo( exra'ediii.u' iiiuefy days. 

(.*)) If afit'r appropriale nupu’^l in writin.u' lo a iialioual 
seeurities ('xcliaugi' llial sueli (‘xcliaiiu'c should elTeel on its 
own lu'li.alf ^s)i(‘ci(ied ehaiiges iu ils rules and praciice.v, and 
afler appropidah' luilice and oppoiluiuly foi’ hearing, Iho 
( 'iiimnisvinn dehu'iuiiK’s lhal siudi ('xehaiige has not made (he 
(diaim'e'< so retpu'sled and thal siudi changes are necessary 
foi- the proleelioii of inv('>lors oi- for the insuring of fair 
(h-aling in .'•ecurilies traded in upon such exehangi' oi' for 
(he insuring of fair adiniid^lratioii of such exchange, to aller 
or add (o th(‘ rules, regulaiions. and pi'actiees of such 
(‘Xtdiaiige in ri^pc'ci of siudi nialli'rs as the (dassilication of 
iiK'Hihcrs and llie iiielhods of election of ollicers and coni- 
inillei's lo insure a fair reiireseiilalion of the iiK'niher^hip ; , 
lh(' suspension, expulsion, or disidplining id’ menihers: safe- 
guards in respeid of the iiiianidal res]ionsihilily of nieiiilu'rs 
and adeiiiiale provision against, the c\’asion of financial 
respoiisihility through the use of corporate forms or s[)e(dal 
partnerships; the limitation or ]»rohihi(ion of the registra- 
tion or trading' in any security within a specified period 
after the issuajice or ])rimary distribution thereof; the listing 
or striking from listing of an}' security; hours of trading; the 
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mMiuK'r. uk'IIkkI, j\iu 1 place of solieitiiiA' Inisuiess; .fictitious 
or iiuiiilti'rcil occoiuitsj the lime and melliod of inakiiic’ s(.'t- 
thmieiils, ])ayiuen(s, ami deliveries by niembers and cus- 
lomers: ilic reponiny of trausaclioiis on the oxeliaiigc and 
njioii tickers maiiitniiied by or with the coiiseul of the 
exchange, including the method of rejiorting short sales, 
.slopped sales, sales of secnrilii's of issiier.s in delaiilt, in bank- 

riiptey or receivership, and sales involving other special cir- 
cumstances, the fixing of uniform rates ol commission, 
interest and other charges: minimum units of trailing: odd-lot 
purchases and sales, minimum deposits on margin accounts. 
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UKfJIK'riJATlOX OK NATIONAL SROUKITIIuS EXCHANOKS 
Se<\ (). (a) Any c.xcliaiigc may be rcgi.stcrcd wifh the 
Corniuissien as a naiiona! soeurllics oxclinnoo under the 

A 

tcriiis and ('ondilions hereinaKor provided in this seetion, 
by filing a registration stalcincnt in siu'li form as the Com- 
mission may prescribe, eonfaming the agreements, setting 
forth tbe infonnalion, and accomi'anied by the documents, 

below siaa-ined: 

(1) An agrei'iiient (wliicli shall not be eonslnied as 
a waiver of any eonslitntional right or any right to contest 
the validity of any rule or regulation) to eoinidy, and to 
enforce so far as is within its pow('r,s compliance by its 
members and by issuers whoso securities are registered 
thereon, with the pi’ovisions of this iVet, and any amend- 
ment thereto and any rule or regulation made or to he 
made thereunder; 

(2) 8ueh data as to Its organization, rules of pro- 
cedure, and mi'inbership. and such other information as 
the Commission may by rules and regulations recpiirc as 
being necessary or approjwiafc in the i)ublic interest or for 
the protection of investors; 


1 

I 
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(3) Copies of its const ilntion, avtlcles of incorporation 
with all nincndnicnts thereto, and of its existing bylaws or 
rules or instriiinciits corrosponcling thereto, Avhatevcr the 
iiaiiie, which me hereinafter collectively referred to as the 
“ rules of the exchange and 

(4) An agreement to furnish to the Coniniission copies 
of anv amcndnu'nts to the rules of the exehmige forthwith 
upon their ado])tion. 

(b) Xo registration sliall be granted or remain in force 
unless the rules of the exchange include provision for the 
expuhion, suspension, or disciplining of a member for con- 
duct or pro(!eeding inconsi^ttmt with just and equitable 
]n‘inciplcs of trade, and declare that the violation of any 
provisions of this Act or any rule or regulation thereunder 
shall be considered conduct or proceeding inconsistent with 
just and equitable principles of trade. 

(c) Kothing in this Act shall be construed to prevent 
any exchange fi’om ado])ting and enforcing any rule not 
inconsistent with this Act and the rules and regulations 
thereunder and the applicable laws of the State in which 
it is located. 
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(d) If it appears to tlie Commission that the exchange 
apph'ing for registration is so organized as to be able to 
comply witli the provisions of this Act and the rules and 
rcii’iilations thereunder and that the rules of the exchange 
are just and adequate to insure fair dealing and to protect 
investors, the Commission shall cause such exchange to be 
registered as a national securities exchange. 

(e) Within thirty days after the filing of the appli- 
cation, the Commission shall enter an order either granting 
or, after approi)rialc nollco and opportunity for hearing, 
denying registration as a national securities exchange, un- 
less the exchange applying for registration shall Nvithdraw 
its applii'nlion (U' con-^ent to the Gomiiiission’s deferring 
action on its application for a stated longer period after the 

date of filing. The filing with the Commission of an ap- 
plication for registi-ation by an exchange shall he deemed 
to have taken jilace upon the receipt thereof. Amendments 
to an application may be made upon such terms as the 

Commission may prescribe. 

(f) An exchange may, upon ap[)ropriate application 
in accordance with the rules and regulations of the Com- 
mission, and upon such terms as the Commission may deem 
necessary for the protection of investors, withdraw its 
registration. 

^ ^ 
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DISCIPLINAKY POWEKS OVER EXCHANGES 

Srg. 19. (a) The Commission is authorized, if in its 
opinion such action is necessary or appropriate for the 
protection of investors — 

(1) After appropriate notice and opportunity for hear- 
ing:. l>y order to suspend for a ponod not exceeding]: twelve 
snout hs or to withdraw the registration of a national securi- 
ties exeliange if the Cuniinissiou finds that sucli cxeliange 
has violated any provision of this Act or of tlie rules and 
regulations thereunder or has failed to enforce, so far as is 
within its power, eonipliance therewith by a member or by 
an issuer of a security r('gi.vt('red thereon. 

(2) After appropriate notice and opportunity for hear- 
ing, by order to suspend for a period not exceeding twelve 
months or to withdraw the registration of a sccuritv if the 
Commission finds that the issuer of such security has failed 
to comply with any provision of this Act or the rules and 
regulations thereunder. 
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(3) After appropriate notice and oppoitunity for hear- 
ing, by order to suspend for a period not exceeding twelve 
months or to expel from a national securities exchange 
any member or officer thereof wliom the Commission finds 
has violated any provision of this Act or the rules and 
regulations thereunder, or has cllectcd any transaction for 
any other person who, he has reason to believe, is violating 
in respect of such transaction any provision of this Act or 
the rules and regulations thereiuidcr. 

(4) And if in its opinion the public interest so requires, 
summarih" to suspend trading in any registered security on 
any national securities exchange for a period not exceeding 
ten da>’s, or with the approval of the President, sunmiarily 
to suspend all trading on any nationrd securities exchange 
for a period not exceeding ninety days. 

(b) The Commission is further authorized, if after 
making a])propriatc request in writing to a national securities 
exchange tliat such ('xehangt' etlVcl on its own behalf speci- 

(led eliang'('s in its rnh's and practices, and alter aiptrnpi'iate 
notice and o])])ortnnity for hearing, the Coinniis^.ion deter- 
mines that such exchang{‘ has not made the changes so 
requested, and that such changes are necessary or appro- 
priate for the ])ro|''(‘tion of investors or to iiiMire fair 
dealing in securities traded in iqion such exehange or to 
insure fair adniiniNti-ation of such exchange, by order to alter 
or suj)plement the rules of .such exchange (insofar as ncces- 
.sarv or appropriate to elTect such changes) In respect of 
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such iiialici's iis (l) sat(.>^u'uai'(ls in rc‘i5))ccl of the financial 
ros])oii^;il)ili(y ol nn'iiihcrs and adt'(|ua(c provision against 
the evasion ol liiiaiicial rc^ianisihilil}'' tlii'oug'li the use of 
cor])orato fornis or s[K'ciaI itarliu’rships; (2) tlie limitation 
or prohihiiioii ol ilu- rcgisiralion or (rading in any security 
within a speciru'd period after the issuance or primary distri- 
bution thcieol ; (.‘I) the listing' or striking from listing of an 3 ’ 
security; (4) hours of trading; (5) the manner, method, 
and ])laee ol soliciting husiness; (ti) fictitious or numbered 
accounts; (7) the time and method of making settlements 
payments, and deliv(n’ies and of closing accounts; (8) the 
reporting' ol transactions on the exchange and upon tickers 
maintained by or willi lh(> consent of the exchange, includ- 
ing tlie method of r(‘porling short sales. slop])ed sales, sales 
of securities of is.'-iu'rs in default, hanki'iiptcy or rec('iv('rship, 
and sales im'olving other special circumstances: (D) the 
iixing of rcasonahlc I'ates of commission, inic'rest, and other 
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i-linrgvs: (10) miniiniim imils of tnuliiio-; (11) .odd-lot 
l)urcli!isc's !iiid sjilt's; (Il‘) jiiiiiiniimi {l{‘j)o=;i(.<? on margin 
accounts; and (lO) similar maffci’s. 


(c) T1 j(' Commission is aullioriwd and directed to 
a study and investigation of the rules of national 
securities exelnmges witli respect to tlie classification of 
members, the methods ol election of oflicers and committees 
to insure a fair repres('nlation of the membership, and the 
suspension, expidsion, and disciplining of members of such 
exchanges. The Commission shall rei)ort to the Congress 
on or before January J lOgf,, ,h, p, investigation, 

together with its recommendations. 
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KICGISTILVTIOX OF NATIOXAI, SKCUiMTIlCS EXCTIAXGES 


Sec. 5. (a) An}- cxclKiiigo may bo registered with (he 
Commission as a rialional seenritics exchange under the 
terms and conditions hereinafter provided in tliis section, 
by fiJing a registration statement in sucii form as the Com- 
mission may juTserilx', eonlaining agreements, setting fortli 
information, and accompanied by docinnents, as follows: 

(1) An agreement (wliieli shall not be construed 
as a waiver of any constitutional right or an}' riglit to 
contest the validity of an\’ rule or regulation) to compl}', 
and to enl'oree sf) far as is witlnn its ]iowers compliance 
b\' its mem))ers, with the provisions of this .Vet, and any 
amendment thereto and any rule or regulation made or to 
l)c made thereunder; 

(2) Such data as to its organization, rules of procedure, 
and membership, and such other information as the Com- 
mission may b}’ rules and regulations require as being neces- 
sary or n])propriate in Ijic public interest or for the ])rotee- 
tion of investors; 
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(R) r.opi('s of ifs (‘oiiflitufion. nrticlf'S of inoorpnrnlion 
wifli nil nnu'Ti(lni('nfs thereto, nnd of its exi-stloii bylaws or 
rules or iiistruiiieiits corre.s])onding thereto, whatever the 
iinuie, which arc Iiereinafter collectively referred to n.s the 
“rules of the exehaiige and 

(4) All iigreenieiil to furnish to tlu' (Jonuuission 
copies of any aiueiidmeuts to tlic rule.s of tlu' e.xchangc 
forthwith upon their adoption. 

(b) No registration .shall be granted or reniain in 
force unless the rules of the exchange include provision for 
the expulsion, suspension, or disciplining of a tnember for 
conduct or proceeding inconsistent with just and crpiitablo 
principles of trade, and declare that the willful violation of 
any provisions of this Act or any rule or regulation there- 
under shall be considered conduct or proceeding inconsistent 
with just and equitable principles of trade. 

(c) Nothing in this Act shall be construed to ])rcvont 
any exchange from adopting and enforcing any rule jiot 
inconsistent with this Act and the rules and regulations' 
thereunder and the ap[ilicable laws of the State in which 
it is located. 
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(d) If it appears to the Conunlssion that the exchange 
applying lor registration is so organized as to be able to 
comply with the provisions of this Act and the rules and 


> regulations thereunder and that the rules of the exchange 

ai-e just and adequate to insure fair dealing and to protect 
iuvesLoi’s, the Commission shall cause such exchange to be 
regisleix'd as a natioiial securities exchange. 

(e) Within thirty days after the (iling of (he ai)])li- 
cation, the Commission shall enter an order either gr.'uiting 
or, after apiiroi)i'iat(' notice and ()])])oriuni(y for hearing, 
denying n'gistration as a national securities exchange, un- 
less the exchange aiijjlying for registration shall withdraw 
its application or consent to the Commission’s deferring 
action on its a])plic:i(ion for a stated longer period after the 
date of filing. The filing with the Commission of an ap- 

‘ plication for registration by an exchange sludl be deemed 

to have taken place upon the receipt thereof. Amendments 
to an application may he made upon such terms as the 
Commission may prescribe. 

(f) An cxcliangc may, upon appropriate application 
in accordance with the rules and regulations of the Ooin- 
raissiou, and upon such terms as the Commission may deem 
necessary for the protection of investors, withdraw its 
registration. 

^ 
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roWKRS WITir respect to EXCirAXCES AND SECURITII^S 
Sec. 18 . (a) Tlie Connnission is autliori/.od, if in its 
ojtinion siicli action is nccessaiy or approjtriato for the 
protection of investors — 

^ (1)' After appropriate notice and opjantiniity for 
hearing, by order to suspend for a period not exceeding 
twelve months or to witlidraw the registration of a imtional 

sccijnties cNchaiig<' if llie ( 'oinmission shall find that sucli ox- 
chaiigc shall have violated any ]>rovisioii of this Act ('r of the 
rules and regulations thereunder or shall have failed to enforce, 
so far as is within its power, compliance tlu'rewith by a 
member. 

(2) After appro]U'iate notice and opporiunilv for 
hearing, by order to deny, to suspend the effective date of, to 
suspend for a period not exceeding twelve months, or to 
withdi'aw, the registration of a security if the Commission 
shall find that the issuer of such security has failed to comply 
with any provision of this Act or the rules and regulations 
thereunder. 

(3) After appropriate notice and opportunity for hear- 
ing, by order to suspend for a peidod not exceeding twelve 
months or to expel from a national securities exchange 
any member or oflicor thereof whom the (Jonnnission finds 
has violated any provision of this Act or the rules and 
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lognhitions tliorciindcr, or has eflectcd any transaction for 
iun' other person whom lie has reason to believe is violatino’ 

O 

in rcsi>cct of siicli transaelion any provision of this Act or 
tlic rules and regulations Iheinunder. 


(4) And if in its opinion the public interest so requires, 
simmiarily lu siisjunid (i-;iding in an.y registered seeul'ity on 
any national seeiii-itics exchange for a ])eriod not exceeding 
ten da\'s, or, with the a]>proval ol the President, siiinniarily 


to suspend all trading on any national seenrities oxeliangc 
for a period not exceeding ninety da 3 ’s. 

(b) The Commission is further authorized, if after mak- 
ing appropriate request in writing to a national securities 
exchange that such exchange effect on its own behalf speci- 
fied cliangcs in its rules and practices, and after appropriate 
notice and opportunity for hearing, the Commission deter- 
mines that such exchange has not made the changes so 
requested, and that such changes are necessary or appro- 
priate for the protection of investors or to insure fair dealing 
in securities traded in upon such exchange or to insure fair 
administration of such exchange, b}'^ rules or regulations to 
alter or supplement the rules of such exchange (insofar as 
necessary or appropriate to effect such changes) with 
respect to such matters as the classification of members 


and the methods of election of officers and committees 


to insure a fair representation of the membership; the 
susj)ension, expulsion, or disciplining of members; safe- 
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guards with respect to the financial responsibility of members 
and adequate provision against the evasion of financial 
rcsponsil)ility through the use of corporate forms or special 
partnerships; the limitation or prohibition of the registra- 
tion or trading in any security within a specified period 
after the issuance or primary distribution thereof; the 
listing or striking from listing of any security; the mak- 
ing available, at aiipropriatc times and ujjon reasonable 
terms and conditions, oi the names and addresses of holdei's 
of listed securities; the manner, method, and place of solicit- 
ing business; fictitious or numbered accounts; the time and 
method of making settlements, iiayinents, and delivciics, and 
of closing accounts; the reporting of transactions on the 
exchange and upon tickers maintained by or Avith tlie consent 
of the exchange, including the method of reporting short sales, 
stopped sales, sales of securities of issuers in default, bank- 
ruptcy or receivership, and sales involving other special cir- 
cumstances; the fixing of rates of commission, interest, list- 
ing, and other charges; minimmn units of trading; odd-lot 
purchases and sales; minimmn deposits on margin accounts; 
and similar matters. 
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SECURITIES AND EXCHANGE COMMISSION 
Washington, D.C. 20549 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 10206/June 6, 1973 


The Securities and Exchange Commission announced that it has 
issued an order for the institution of an investigation and public 
investigatory hearing, pursuant to Section 21(a) of the Securities 
Exchange Act of 1934, to consider whether any changes should be made 
in the rules, policies, practices and procedures of one or more registered 
national securities exchanges respecting commission rate schedules. 

The Commission announced that it had received on May 31, 1973 from 
the New York Stock Exchange, Inc. proposed revisions of that exchange's 
present comnission rate schedule as contained in Article XV, Section 2 
of its constitution and of its Rule 383 regarding service to small 
investors. The May 31 submission from that exchange and the Commission's 
order are attached hereto. 

The Exchange informed the Commission that it expects to submit 
a documented economic report in support of the proposed revisions within 
a week. That report will be available to all interested persons in 
the Public Reference Section, Room 100 at the Comnission' s Headquarters 
Office, 500 North Capitol Street, N.W., Washington, D.C. 20459 and at 
each of the Commission's regional offices. Persons who wish to obtain 
a copy of that report may do so by writing to Dr. William C. Freund, 

Vice President and Chief Economist, New York Stock Exchange, Inc., 

Eleven Wall Street, New York, New York 10005. 

It is the Conmiission' s understanding that the NYSE's proposal 
to increase commission charges by 15% on orders from $5,000 up to 
$300,000 contemplates a 15% increase on the entirety of such orders 
rather than only on the portion of orders which exceeds $5,000. It is 
also the Commission's understanding that the proposed amendment to 
Rule 383 would enable member firms to charge small investors commissions 
in excess of the proposed 10% increase on orders involving from $100 
to $5,000 or the proposed 15% increase on orders involving more than 
$5,000, i.e., the existing fixed commission on small investors' orders 
would become, as in the case of larger investors' orders, a minimum 
commission. Further, it would permit member firms to negotiate 
separate charges for other services rendered, such as custodial fees. 

The Commission will also consider such other rule proposals 
as may be received from exchanges and, where appropriate, will issue 
a supplemental release describing them. 
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The Commission also announced that a public investigatory hearing 
on stock exchange commission rate proposals will convene at 10 a.m. 
Monday, July 9, 1973 at the Commission's headquarters, 500 North Capitol 
Street, N.W., Washington, D.C., to receive testimony and other relevant 
data on the foregoing NYSE commission rate proposals. The Commission 
has requested representatives of the NYSE to appear at that time to 
present testimony and relevant data and invites all other interested 
persons to submit their views. Persons who wish to appear and present 
factual material at the hearing are invited to notify the hearing 
officer (William E. Toomey, Room 632, Securities and Exchange Commission, 
500 North Capitol Street, N.W., Washington, D.C. , 20549, (202) 755-1240) 

of that desire as soon as possible and not later than July 9, 1973. 

Witnesses will be expected to file with the hearing officer 25 
copies of their prepared statements 48 hours prior to their appearance 
and are invited to make available additional copies at the time of their 
appearance for the benefit of the press and other interested persons. 
Other interested persons may wish to transmit written submissions for 
inclusion in the record in lieu of personally appearing. They should 
file 25 copies thereof to facilitate examination of the record by all 
interested persons. Such material should be submitted not later than 
July 23, 1973. All other communications should be filed in triplicate. 

By the Commission. 


Ronald F. Hunt 
Secretary 
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SECURITIES AND EXCHANGE COMMISSION 
Washington, D. C*. 20549 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 10383/Septeraber 11, 1973 


CONCLUSIONS OF THE SECURITIES AND EXCHANGE CGI-MISSION 
WITH RESPECT TO COMMISSION RATES 


The Securities and Exchange Commission announced today its 
unanimous conclusions concerning the commission rate proposals 
of both the New York Stock Exchange, Inc. ("NYSE") and the 
PBW Stock Exchange, Inc. C’PBW") , whicVwere the subject of 
a recent public investigatory hearing. \J Because of their 
importance to public investors, the national economy and the 
securities industry, the Commission has determined to announce 
its views immediately and publish shortly -its letter to the 
exchanges embodying the reasons for its conclusions. 

New York Stock Exchange Proposals 

The NYSE has proposed to increase its fixed commission rates 
by 10 percent on orders ranging in size from $100 to $5,000, 
and by 15 percent on orders ranging in size from $5,001 to 
$300,000. The Commission today stated its conclusions that: 

(1) It will hot object if the NYSE immediately should adopt the 
proposed rate increase effective through March 31, 1974; 

(2) It will not object to the continuation of such a rate 
increase from A.pril 1, 1974, through April 30, 1975, if the 
NYSE should first adopt rules, effective by or before April 1, 
1974, which (a) eliminate that portion of ITiSE Rule 383 
prohibiting member firms fromi charging their customers 
coamission rates exceeding the NYSE's commission rate schedule, 
and (b) permit, but do not require, member firms to 

provide less than a full range of brokerage services presently 
furnished customers in return for discounts of up to 10 percent 
from Lhe con'mission rate schedule referred to in subparagraph (1), 
above; 


Doc. App. 32 


- 2 - 


(3) It v7ill act proiTiptly to terrairrate the fixing of commission 
rates by stock exchanges after April 30, 1975, if the stock 
exchanges do not adopt rule changes achieving that result; and 

(4) It will not initiate in April, 1974, a breakpoint reduction 
below $300,000 respecting the portion of orders above v;hich 
rates may be competitively determined. 

PBW Stock Exchange Proposal 

The PBW has proposed rule changes which would permit its members 
to offer investors a l4--day round-trip commission rate — that is, 
the grant of a 50 percent reduction in the commissions charged 
on the second transaction (either an offsetting sale or purchase) 
executed within 14 days of a purchase or a sale of the same 
security. “Ij The Commission has concluded chat it will object 
to the implementation of this round-trip coirmission rate proposal. 

By the Commission. 


George A. Fitzsimmons 
Secretary 


Xj See Securities Exchange Act Pvelease No. 10206 (June 6, 

1973); Securities Exchange Act Release Nos. 10245 (June 28, 
1973) and 10337 (Aug. 10, 1973). 

2J See Securities Exchange Act Release No. 10245 (June 28, 
1973). 
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December 14, 1973 


Mr. James J. Needham 
Chairman 

New York Stock Exchange, Inc. 
Eleven Wall Street 
New York, N. Y. 10005 


Dear Mr. Needham: 

On September 1 1, 1973, the Commission announced its 
views concerning the commission rate proposals of both the 
New York Stock Exchange, Inc. ("NYSE") and the PBW 
Stock Exchange, Inc. ("PBW"). 17 At that time, the Com- 
mission stated that, because of the importance of its views 
to public investors, the national economy and the securities 
- industry, the Commission had determined to announce its 
views immediately and subsequently to indicate the bases 
for them. This letter sets forth the reasons for the Com- 
mission's conclusions with respect to your exchange’s pro- 
posal to increase commission rates and with respect to the 
more fundamental issue of the manner in which the com- 
mission rates charged by members of all national securities 
exchanges should be determined in the future. 2_/ 

The Conclusions Expressed by the Commission 

The Commission, as you know, expressed five basic con- 
clusions with respect to commission rates on September 
11th: 


1.0 


(1 ) The Commission would not object if any national 
securities exchange should amend its rules immediately to 
increase its schedule of fixed commission rates member 
firms are required to charge their customers by 10 percent 
on orders up to S5,000 and by 1 5 percent on orders of 
, more than $5,000, as had been proposed by the NYSE, nor 
to the continuation of those rates through March 31, 1974; 



(2) The Commission will not object to the further con- 
tinuation of those increased rates during the period from 
April 1, 1974, through April 30, 1975, by any stock ex- 
change that adopts rules, effective on or before April 1, 
1974, which 


(a) eliminate that portion of NYSE Rule 383, or any 
comparable rule of another exchange, prohibiting member 
firms from charging their customers commission rates ex- 
ceeding the exchange's commission rate schedule, and 


(b) permit, but do not require, member firms to provide 
less than a full range of brokerage services furnished cus- 
SECURITIES EXCHANGE ACT OF 1934 tomers in return for discounts of up to 10 percent from 

Release No. 10560/December 14, 1973 the then effective commission rate schedule; 


The Securities and Exchange Commission today announced 
that it had sent the following letter to James J. Needham, 
Chairman of the Board of Directors of the New York Stock 
Exchange, Inc., setting forth the reasons for the conclusions 
articulated by the Commission on September 11th with 
respect to, among other things, the New York Stock Ex- 
change's proposal to increase their schedule of commission 
rates. 

The text of the letter was as follows: 


(3) The Commission wil! act promptly to terminate the 
fixing of commission rates by national stock exchanges 
after April 30, 1975, if the stock exchanges do not, on 
their own initiative, adopt rule changes achieving that re- 
sult in advance of that date; 


(4) Tire Commission will not, in April, 1974, initiate 
a breakpoint reduction below $300,000 respecting the 
portion of orders above which the commission rates charged 
by their members may be competitively determined; and 


O 


Doc. App. 34 



250/SEC DOCKET 


(b) The Conirnissipn expressed its disagreement with 
the PBVV's proposal to permit its momlaors to reduce com- 
mission rates by 50 percent on the second transaction 
(either an offsetting sale or purchase) executed within 14 
days of a prior purchase or sale of the same security by 
the same parson. 


We have considered the reasons why the NYSE proposed to 
increase the level of commission rates its memlwrs must 
charge, as well as tlie authority accorded to the cxdiangi’s 
by the Congress in 1934, and for the reasons enumerated 
below, we could not conclude that the NYSE's rate pro- 
posal was unreasonable. 


As noted above, 3/ this letter sets forth some of the policies 
conside.'-oci and formulated by the Commission with respect 
to the first four of the foregoing five conclusions articulated 
by the Commission on Septembtir 11, 1973, concerning 
commission rate schedules of national securities exchanges. 


In support of its proposal to raise commission rates, the 
NYSE provitied the Commission with a substantial amount 
of information in support or the Exchange's position that 
member firms IJ have in the last 18 months experienced 
increases in the prices paid for goods and services. 


The NYSE's Proposal to Raise Its Schedule of Member Com- 
mission Rate Charges 


In order to place the conclusions articulated by the Com- 
mission on Scpiemlter 1 1 ih in proper perspective, it is 
important to recognize the nature and regulatory context 
of the action the NYSE proposed to take. 

The NYSE submitted to the Commission a proposed amend- 
ment to its rules designed to effect an increase in the com- 
missions it members are reciuired to charge their customers 
for the ,-<ji tion of those transactions effected on the ex- 
■ change that do not exceed $300,000. This proposal had, as 
you are aware, been preceded by earlier NYSE proposals 
also designed to modify, in some manner, its rules fixing 
the level and rate of commissions charged by its members. 

While Congress, in enacting the Securities Exchange Act in 
1934, did not explicitly authorize exchanges to fix the 
/-’V rates of commissions tiieir luemijers could charge, it did 
Vw/ implicitly recognize that national securities exchanges might 
fix the commissions their members are required to charge if 
this practice did not moot with Commission disapproval, 
i/ As is also true of other powers which may reside with 
the exchanges by virtue of the Securities Exchange Act, any 
power to adopt rules fixing commission rate charges is not 
an unfettered authority. First, the exchanges were not 
authorized to fix commission charges which are unreason- 
able. And second. Section 19(b) (9) of the Securities Ex- 
change Act vests pervasive residual authority in the Securi- 
ties and Exchange Commission to alter, modify or amend 
any rules or practices of exchanges fixing rates of com- 
mission and other charges, including their elimination, not- 
withstanding the apparent concern of some memters of 
Congress in 1934 that the Commission might abuse its 
authority over exchange rules fixing commission rates by 
causing those rates to be set too low. §7 



But, to the extent any such rules are appropriate, the pro- 
mulgation of rules concerning exchange-required fixed 
commission rates is a matter that Congress entiusted to the 
exchanges in the first instance, at least as long as the fixing 
of commission rates should Ite permitted. 07 The NYSE's 
rate proposal was submitter! to us pursuant to Securities 
Exchange Act Rule 1 7a-,', i .PR 240.1 7a-8, tjunerally 
requiring that advance otice U' given to the Commission 
by any exchange propos. .g to mend its rules or practices. 
Our consideration of the N'r" jb's proposal was in the con- 
text of a determination wii.dter the Commission should 
take any steps preliminary to the exercise of its authority 
concerning the effectiveness of the NYSE's proposed action, 


The Exchange attempted to measure the effect of genera! 
inflationary forces and suggested specifically that sub- 
stantial increases in the cost per transaction resulting from 
inflationary factors alone warranted a commissicin rate 
increase in the amount the Exchange had requested. 87 

The Commission recognizes that there has been sorne in- 
flation in costs since the last increase effected by the Ex- 
change in its schedule of commission rates and that Ex- 
change members were not in a position to pass those in- 
creased costs on to their customers, largely because of the 
existing fixed rate schedule applicable to the vast bulk of 
orders executed on national secuiities exchanges. The 
Commission is also aware that, for a protracted period, 
there had been a substantial decline in the volume of trans- 
actions on exchanges, which aggravated the effects of the 
cost increases that, in fact, iiad occurred. §7 

The Commission finds more significant, however, the Ex- 
change's submission of intoimalion which cleaily showed 
that its memb'jr firm community had been experi.,mcing 
severe financial losses for a substantial period preceding 
the rate request. 

Although the profitability of NYSE member firms carry- 
ing public customer accounts, in terms of pre-tax rate of 
return on capital and in terms of profit margin (pre-tax re- 
turn as a percentage of gross revenue) were 18,9 I'-ercent 
and 12.8 percent, respectively, for the full year of 1972, 
rates of return in the last half of 1972 had declined below 
their historical average levels. 10 / For the first seven 
months of 1973, NYSE member firms doing a public busi- 
ness 117 as a group, suffered pre-tax losses of $195 
million on total securities activity. 

TItis decline in profitability in the last half of 1972 and 
loss condition in the first seven months of 1973 was 
apparently exiscrienced by firms of all types, whether re- 
gional or national, and whether serving primarily l.irge 
investors or primarily small investors. Not only was there 
an indication that roughly one-half of the NYSE firms 
which carried public customer accounts were suffering 
such severe losses, it was also clear that, if the same level of 
losses that had occurred m early 1973 continued, in less 
than twelve months seventy-six of these firms would Ixi 
unable to meet the requisite net capital requirements for 
doing business. 

Tlius, on the basis of the financial experience of the in- 
dustry in late 1972, and the first seven months of 1973, it 
did not appear that unreasonable rates of retinn wore likely 
to result if the proposed rate increase were effected by tlie 


Doc . App. 35 


SEC DOCKET/251 


NYSE. On the other hand, without the rate increase, the 
continued deterioration in the capital positions of many 
memtxir firms was foreseeable, with significant capital im- 
pairment and indirect, hut consequential, harm to investors 
the likely result 

These circumstances principally motivated the Commission 
to raise no objection to the NYSE's rate increase for the 
period ending March 31, 1974. 

The Move to Unfixed Commission Rates 

The Commission's conclusion that it would be appropriate 
to require exchanges to eliminate fixed commission rates 
effective by April 30, 1975, of course, also had some in- 
fluence on its conclusion not to object to the specific rate 
increase proposed by the NYSE. 

The Commission has consistently taken the position that 
the long history of fixed rates argues against a precipitous 
elimination of the fixed rate system. It is appropriate, for 
the protection of investors and in the public interest, that 
stock exchange firms be given an opportunity to develop 
business strategies and adjust their operations to a competi- 
tive-rate environment. It is not appropriate to risk the 
possibility that undue haste might threaten the ability of 
the industry to fulfill its essential function of serving the 
needs of investors and corporations seeking capital from 
the public. The severe financial experience of the member 
firm community in the last half of 1972 and the first seven 
months of 1973 indicated that, without some form of rate 
increase, the ability of the industry to function would be 
impaired at the very time that it Was expected to accom- 
plish a transition to a competitive rate system (in a relative- 
ly short period of time), as well as the implementation of 
an extremely large number of other regulatory initiatives 
of a significant nature. 1 2 / 

The Commission does not, however, view this letter as the 
appropriate place to articulate definitively the reasons for 
its conclusion that the fixing of commission rates on securi- 
ties transactions should lx; terminated by April 30, 1975. 
Should it become necessary for the Commission to request 
Exchange action in the manner prescribed by Section 19(b) 
of the Securities Exchange Act, however, the Commission 
will set forth the basis upon which it is, at that time, re- 
questing that specified action be taken. 13 / 

Predicates for the Extension of an increase in Fixed 
Commission Rates from April, 1974 through April, 1975 

In its release issued on September 11th, the Commission 
indicated its view that it would not object to the further 
continuation - for the period from April 1, 1974, through 
April 30, 1975 - of the increase in Commission rates pro- 
posed by the NYSE, if the NYSE should first effect changes 
in its rules designed to permit an interim period during 
wiiich member firms could both (1) charge up to 10 percent 
less than the exchange-fixed minimum rale schedule if 
they should provide less than the full range of brokerage 
services generally being furnished at the present time, and 
(2) charge more than the exchange- fixed minimum rate 
schedule if they believe such increased charges are appro- 
priate. 


We understand through conversations with representatives 
of the exchanges and the member firm community that 
there is some question whether the foregoing proposal repre- 
sents a workable opportunity for experimentation with 
limited price competition. Wo adhere, however, to our 
objective that the exchanges take steps to effect a meaning- 
ful experimental period prior to the introduction of a sys- 
tem of completely unfixed commission rates, even if it 
should take the form of a modification of our proposal or 
some other realistic alternative to it. We believe the ex- 
changes and the member firm community should assume 
the initiative for developing a program fostering limited 
price competition during this period prior to the intro- 
duction of unfixed rates if there is a desire to retain the 
commission rate increase that was the subject of our Sep- 
tember lllh release beyond April 1, 1974, and we request 
timely initiatives by the exchanges and other interested 
persons to effect this aspect of the Commission's Septem- 
ber 1 1th conclusions. 


Lack of any Need for Further Reductions in the Break- 
point at which Member Firms May Negotiate Commission 
Charges 

The Commission heretofore has encouraged a program of 
phased reductions of the breakpoint above which member 
firms may competitively determine commission rate charges. 
The volume discounts effected by the several exchanges 
since 1968 at the Commission's suggestion, as well as the 
phased introduction of competitively-determined rates on 
the portion of all stock exchange orders exceeding 
$300,000, certainly have effected necessary changes in the 
exchange-fixed commission rate structure which had 
created certain distortions in trading activities. These changes, 
however, wore dispositive of a number of problems raised 
by larger firms or institutional investors. With the experi- 
ment in limited price competition that we hope all ex- 
changes will effect, other investors, not merely those with 
large orders, will have the opportunity to react to the limit- 
ed range of competitive rates this next step can provide. 
Accordingly, the Commission has concluded that it is not 
necessary to initiate an Apiil, 1974, competitive rate break- 
point reduction to a point below $300,000. 

For the reasons discussed above, the Commission believes 
that the rate increase of limited duration, and the phasing- 
in of competitively determined rates during the transitional 
period beginning by April 1, 1974, we envision, will assist 
in achieving a market structure and commission rates that 
will better serve the interests of investors, the broker- 
•degler community, stock exchanges and the issuers whose 
securities are traded thereon. We expect, in the spirit of 
cooperation that is vital to the viability of any regulatory 
program, that your exchange, as well a.s the other national 
securities exchanges, will timely initiate rule changes con- 
sistent with the views expressed in this letter and in our 
release of Sopicmtrer 1 1th, 1973. We look forward to work- 
ing with the N YSE and all other interested persons to 
achieve these ends. 


For the Commission, 


Ray Garrett, Jr. 
Chairman 
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17 SGCiiritios Exchange Act Release No. 10383 (Sept. 11, 

■ 1973). 

2J Although the NYSE vv.is the only national securities 
exchartgo wiiich foiinally proposed nmencltnents to its rules 
designed to el foci increases in its schedule of commission 
rate charges on the portion of all socuriues orders handled 
by exchange membars not exceeding S30'J,C00, others of the 
registered securities exchanges had adviseii us of their in- 
tention to cflect increases in their commission rate sche- 
duhs comparable to those proposed by the NYSE. 

37 See p. 1, supra. 

4./ Section 6(c) of the Securities Exchange Act, 15 U.S.C. 
78((c), authori.’os an exchange to adopt "any rule not in- 
consistent v.'ith . . ." the Act or applicable state law. And 
Section 19(b) (9) of the Act, 15 U.S.C. 785 (b) (9), author- 
izes the Commission to altei, modify or amend any existing 
exchange rules fixing commission rates. 

57 Sec, e.g., the remarks of Congressman Pettengill during 
the House floor debates on the Securities Exchange Act: 

"the Commission could fix rates of commission . . . 
so lov,( tiiat no biokcr could stay m business and thus 
[the Commission could] destroy his business . . 

78 Cong, Rec. 8091 (1934). 

67 See pp. 8 - 1 0, infra. 

27 Reference to the NYSE memlser firm community is 
not intended to indicate any failure to consider the circum- 
r^\ stances of the members of other registered national socuri- 
\s,7 ties exchanges. Indeed, the Commission has considcreil the 
fact that about 30 percent of all regional stock exchange 
member firms and over 80 percent of American Stock Ex- 
change member firms also are NYSE momlxir lirms and 
believes that financial data concerning the NYSE firms for 
present purposes reasonably represents the financial exper- 
ience of exchange members generally. And see note 2, 
supra. 

§7 The Exchange submission included an attempt to 
measure tlie degree to which inflationary forces had in- 
creased the cost of brokerage firm payrolls and other goods 
and services purchased by member firms, proposing that 
the inflationary increase in costs experienced by memlter 
firms exceeded 17 percent betv/een April, 1970, and 
April, 1973. 

For example, exchange estimates of increases in the cost of 
specific items included a 19. 1 percent increase in wages and 
salaries, a 55.9 percent increase in other employee benefits, 
a 15,2 percent inciease in telephone and telegraph costs and 
an 8.7 percent increase in rental expenses. 

The Commission is persuaded that significant cost increases 
have in fact occurred, whether or not the effect of such 
increases can be demonstrated to be in the precise degree 
suggested by the NYSE. Such increases, of course, must !», 
and in fact have Ireen, considered along with other factors 
in determining whether or not the anticipated results of 
the proposed rate increase would lie unreasonable. 

r> 


97 in the second quarter of 1973, the value of trading on 
the NYSE luiil ilechned to a level 18 percent Utlowthe 
level of the same peridtl in 1972. On the Af.iEX, the 
of ttading h..d declined 62 peicent over the s-eno iioriuci. In 
the first eight months of 1973, the value of nailing was 
down 13.2 (lercenl on the NYSE and 55.9 percent on the 
AMEX ficm the comparable period in 19/2. 

10 / Tliese data are based upon the unconsolidated pre-tax 
profit figuii's reported by such firms on their Joint Regu- 
iatory Report, a monthly report the NYSE requires its 
members to file with it. Data are available on a consolidated 
basis for the years 1965 througn 19 72 from the annui.1 in- 
come anti exiit'nse ro|.oris filetl by NYSE memlx'r firms 
carrying public customer accounts. 

1 1 , 7 This includes both firms carrying public customer ac- 
counts and introducing firms. 

12 / In this context, it should be noted that Senator 
Harrison A. Williams, Jr., Chairman of the Subcommittee 
on Securities of the Senate Committee on BrinUing, Housing 
and Urban Affairs, in his July 27, 1973, st.itement sub- 
mitted to the Commission m its recent hearings on the 
NYSE's rate proposal, suggested: 

"... that the Commission use the piescnt public 
proceeding to establish a blueprint for totally eli- 
minating fixed brokerage rates. The Commission 
should announce a definite date for the eiul of price- 
fiifing. The date should Ik sufficiently distant to allow 
the industry to adjust and plan adequately (or 0 com- 
potitiv’e environment, l.'Ut it should bo near enouijii to 
furnish the industry, the self-regulaloiy oujanizations 
and the Commission with the impetus to eoncentiate 
on and pursue measures which hold the promise of 
substantially reducing costs and improving the ef- 
fioncy of broker-dealer operations. Sugg.estions for 
setting such a dale 12 to 18 months fienco, appear to 
me to bo reasonable. 

"In the event the Commission adopts the approach I 
am recommending, 1 believe it would be entirely 
appropriate for it to consider increasing fixed rales 
during the interim period. In light of the apiiarently 
severe profit squeeze in the industry such a rate in- 
crease may well be appropriate in the public interest." 

13 / The Commission is aware of the present significance 
to the exchanges and their member firms of its view that 
fixed rates be abolished. For this reason, and in order to 
aid the exchanges in the formulation of appropriate rules, 
the exchanges should be aware of the following factors 
which have influenced the Commission’s conslusion: 

(1) The Commission is concerned that the heterogen- 
eous nature of the brokerage industry militates ogtimst 
applying one fixed commission rate schedule to all ele- 
ments in the industry. 

(2) The Commission believes that, even without fixed 
minimum commission rates, the advantiuies of best execu- 
tion foi customer orders and the convenience and benulits, 
both to bioi.ers and customers, of clearance and other ser- 
vices will cause trades to be brought to the oxchamv' m.)r- 
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ket. In any event, however, the Commission is satisfied 
that it has the authority necessary to assure that abandon 
ment of exchange meniborship is not a means to evade thi 
investor protection obligations incident to exchange mem 
bership. 

(3) The Commission has substantial doubt whether, in 
fact, small investors' transactions are subsidized by fixed 
commission charges to institutional investors, to the extent 
this is suggested as a rationale for the maintenance of fixed 
rates. 

(4) The Commission is not persuaded, as some members 
of the industry apparently are, that fully competitive rates 
would result in large firms forcing small firms out of busi- 
ness; small regionally-located firms have disagreed. 
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SECURITIES AND EXCHANGE ■CO^!MISSION 
WASHINGTON, D.C. 205A9 

SECURITIES EXCHA)JGE ACT OF 1934 
Rel. No. 10670/March 7, 1974 

ANNOUNCEMENT IN RESPONSE TO COMMISSION RATE PROPOSALS 

The Commission announced today that it has responded to the New York Stock 
Exchange's proposals to initiate a program for limited 

romracncing April 1, 1974 on non-member orders involving up to S2,000 and 
to rescind existing prohibitions against charging, on orders involving 
more than $2,000, commissions in excess of the rates provided in stock 
exchange commission schedules. Further, the Commission responded to an 
NYSE request that minimum intra-member rates for floor brokerage and 
clLrance functions bo retained on orders not eaceodlng ?2,000 end that 
a public investigation be made of the likely effects ot introducing intra- 
member competitive races for execution and clearance. The Coir.mission 
stated that pending further study of, and solicitation of the public s 
views and comments on, whether current rules fixing intra-member rate 
charges prevent an adequate experiment with limited price competition, it 
would not object to implementation, by April 1, 197/t, of -the limited ^ 
unfixing of non-member rates described above. The text of the Commissi 

letter follows: 


March 6 , 1974 


Mr. Jam.as J. Needham, Chairman 
Nev; York Stock Exchange, Inc, 

11 VJall Street • • 

Nev; York, N. Y. 10005 • j 

Dear Mr. Needhetm: ' ' ' 

This is in response to the letters of the Nev/ York Stock 
Exchange ("NYSE") , dated February 7 and 21, 1974, V/hich . 
submitted to us, pursuant to Securities Exchange Act 
Rule 17a-8, 17 CFR 240.17a-8, proposed amendments to the 
NYSE's Constitution and Rules respecting commission rates. 
These letters responded to the statement in our letter of 
Dece.-ibar 14, 1973, to the NYSE, that "the exchanges and 
the member firm community should assume the initiative for 
developing a program fostering limited price competition 
.during" the period bstv;eon April 1, 1974, and April 30, 197 5. 
Accordingly, the NYSE's February 7th letter proposed 
amend-monts to Tirticle XV of its Constitution, \.’hich v.'ould: ■ 
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Kr. Jainas J. Needhcuriy Chairman , - 

Page 'IX'/o . • . . . 

(1) provide for competitive nonraember and intraraember- commission 
rates on all orders not exceeding $2,000; (2) rescind the 

prohibition now set forth in NYSE P.ule 383 against charging 
commissions exceeding the existing exchange schedule of 
minimum rates applicable to orders exceeding $2,000; and 
(3) otherv/ise rescind NYSE Rule 3 S3. 


In its letter of February 21, the NYSE mcdified its original 
suggestions for Constitutional and Rule changes by deleting 
its proposed amendments respecting intraraember rates for floor 
brokerage and clearance functions on orders not exceeding 
$2,000 (Sections 2(b) and 2(c) of Article X'y of the IIYSL' ■ 
Constitution) . In this regard, the NYSE stated that no study 
has been made of the likely effects of intramember corr.petitive 
rates and requested the Coriunission to conduct an investigation 
of this matter. 


Pending further study of, and solic-itation of the public's 
views and corrments on, the question v/hether the retention 
of ‘your current rules fixing intramember rate charges for 
orders not exceeding $2,000 prevents the adequate experiment 
vrith limited price competition in v/hich v;e previously 
indicated tlie exchanges should engage, v/e v/ill not raise 
any objection if the NYSE should effect the rate proposals 
set forth in its letter of February 21. If the Comiaission 
determines, as a result of its study of the matter, that 
exchange experiments v.'ith limited price competition should 
be broadened to encompass intramambsr rates, v/a expect that, 
you proraptly will implement any necessary rule and constitutional 
changes . , • . 

The Commission appreciates the NYSE's timely efforts to begin 
a constructive ^experiment with limited ’price competition on 
April 1, 1974. " 

Sincerely, 


Garrett, Jr. 
Chairman 
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SECURITIES AND EXCHANGE CC»1M1SSI0N 
Washington, D.C. 20549 



SECURITIES EXCHANGE ACT OF 1934 
Release No. 10751/April 23, 1974 


NOTICE OF PUBLIC HEARING ON INTRA-MEMBER CaMMISSION RATE SCHEDULES OF 
REGISTERED NATIONAL SECURITIES EXCHANGES 


The Securities and Exchange Commission today announced that a public investigatory 
hearing, ordered pursuant to the Commission's authority under the Securities 
Exchange Act of 1934 ("Exchange Act"), including, but not limited to, Exchange 
Act Section 21(a}, 15 U.S.C. Section 78u(a), will be held beginning May 29, 

1974 to receive oral and written comments, views and data concerning whether any 
changes should be made in the rules, policies, practices and procedures of 
registered national securities exchanges prescribing minimum rates of commission 
for business performed by one member for another ("intra-member rates"). The 
hearing v^ill convene at 10 a.m. , Wednesday, May 29, 1974, in Room 776 at the 
Commission's headquarters, 500 North Capitol Street, Washington, D.C. 20549. 

In Exchange Act Release No. 10383 (September 11, 1973), the Commission announced 
its detei'iuination not to object to ttie proposal of the New York Stock Exchange, 

Inc. ("NYSE") to increase by 10 percent its fixed commission rates on non-member 
orders ranging in slxe from ?100 to $5,000, and by 15 percent on non-member orders 
ranging in size' from $5,001 to $300,000. The Commission also announced in that 
Release that it would initiate action to terminate the fixing of commission 
rates by securities exchanges after April 30, 1975 if the exchanges have not 
amended their rules to effect such termination by that date and that, in order 
for the rate increase to continue from April 1, 1974 through April 30, 1975, the NYSE 
should adopt a program of rule changes, effective on or before April 1, 1974, 
whic!; (a) eliminate that portion of NYSE Rule 383 prohibiting member firms from 
charging their custt'iners commission rates exceeding the NYSE's commission rate 
schedule and (b) permit members to engage in a limited but adequate experiment 
in competitive commission rates. These conclusions were applied also to every 
exchange which adopted, and desired to continue in effect, the 10 percent and 
15 percent commission rate increases. In Exchange Act Release No. 10560 (December 
14, 1973), the Commission requested the exchanges to initiate timely developmr-.nt 
of such a program of rule changes. 

In a letter dated February 7, 1974, the NYSE submitted to the Commission proposed 
amendments to its constitution and rules to rescind Rule 383, to provide for 
competitive commissions on both member and non-member orders of $2,000 or less 
and to rescind the prohibition against charging commissions exceeding minimum 
rates. By letter dated February 21, 1974, the NYSE modified j.ts proposal by 
withdrav;ing those of its proposed amendments which would have subjected intra- 
member commission rates to competition on orders of $2,000 or less. 
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In its letter, the NYSE also stated the following: 

The Exchange does not believe, however, that it is necessary to 
amend those provisions of the Constitution dealing with floor 
brokerage and clearance (Article XV, Sections 2(b) and 2(c)) in 
order to provide the experimentation sought by the Commission in 
its letter of December 14, 1973. i'lo study has been made of the 
likely impact in tlie intra-member competitive rates, but quite 
clearly this impact might be unexpectedly severe on those members 
and member organizations which are largely dependent on these floor 
brokerage and clearance rates. A serious erosion in floor brokerage 
income could have a harmful impact on the essential market making 
function of specialists. 

The Board of Directors is not aware that there has been any 
meaningful accumulation of data on an industry wide basis as 
to the possible impact of negotiated intra-member rates. Because ■ 
of the importance of this question with regard to the 
restructuring of the industry, the Board of Directors urges 
the Commission to conduct a public investigation of this matter 
pursuant to Section 21 of the Securities Exchange Act of 1934. 

This proccdurt; would enable all interested parties to be heard 
and should provide the essential information needed to make an 
appropriate determination of this ciuestion. The Board urges 
that this procedure be initiated promptly so that it be completed 
well in advance of April 30, 1975, 

In Securities Exchange Act Release No. 10670 (March 7, 1974), the Commission 
responded to the NYSE's modified proposals, stating: 

Pending further study of, and solicitation of the public's 
views and comments on, the questioio whether the retention of 
your current rules fixing intramember rate charges for orders 
not exceeding $2,000 prevents the adequate experiment with limited 
price competition in wliich we previously indicated the exchanges 
should engage, we will not raise any objection if the NYSE 
should effect the rate proposals set forth in its letter of February 
21, Y.f the Commission determines, as a result of its study 
of the matter, that exchange experiments with limited price 
competition should be broadened to encompass intramember rates, 
we expect that you promptly will implement any necessary rule 
and constitutional changes. 

Somewhat similar statements respecting intra-member rates were received from, and 
corresponding replies were sent to, other stock exchanges in connection with 
their proposals to implement, by April 1, 1974, the same limited experiment in 
competitive commission rates. 

Interested persons who desire to appear or to submit v/ritten comments, views or 
data in this matter may wish to review materials submitted in the investigatory 
hearings conducted by the Commission in 1970 and 1971 concerning the reasonableness 
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of, and the need for, minimum intra-member rates. These materials are contained 
in the following documents, which are available for inspection in the Commission's 
Public Reference Section, Room #6101, 1100 "L" Street, N.W., Washington, D.C. 

20005 (copies of the hearing transcripts listed below may also be available 
in the Commission's regional offices): 


Hearing. Transcripts 

In the matter of Commission Rate Schedules of Registered National Securities 
Exchanges , 


File No. 4-144-1-17, July 20, 1970, 
Pages 5996-6037 

File No. 4-144-1-18, July 21, 1970, 
Pages 6188-6199 and Pages 6205-6208 

File No. 4-144-1-22, July 12, 1971, 
Pages 7279-7295 

File No. 4-144-1-22, July 13, 1971, 
Pages 7551-7586 onh Pages 7594-7597 

File No.- 4-144-1-22, July 14, 1971, 
Pages 7599-7606 and Pages 7622-7625 


Exhibi t;, 

In the matter of Commission Rate Schedules of Registered National Securities 
Exclianges. 

File No. 4-144-1-10 (NYSE) 

Exhibit 29-A - "Report on Nev; Commission Rate Schedule" 
dated July 13, 1970, Pages 19-20 

File No. 4-144-1-14 (NYSE) 

Exhibit 71-1 - "Report on New Minimum Commission Rate Schedule" 
dated July 12, 1971, Pages 21-26. 

The purpose of the hearing is to gather comments, views and data concerning 
whether the initiation in the near future of i limited experiment in competitive 
intra-member rates of commission on orders not exceeding $2,000 would cause 
substantial and irreparable harm to floor brokers or to the market-making 
function of specialists, and whether it is necessary or appropriate in the public 
interest or for the protection of investors for exchanges to maintain any 
prescribed schedules of intra-member rates of commission. It will be necessary, 
if such schedules of intra-member rates are to be retained, for the Commission 
to have a basis upon which to judge the reasonableness of such rates. The 
following questions are intended to elicit such information. Persons who wish 
to offer oral or written statements for the record of the hearing are invited to 
comment on the following questions and other matters related to intra-member 
rates. 
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(1) What reason is there to conclude that an experiment until April 

30, 1975 in competitive intra -member rates for orders not exceeding 
$2,000 would cause substantial and irreparable harm to floor 
brokers or to the market-making function' of specialists? If 
members without their own floor brokers ("off-floor members") 
are competitively disadvantaged as against vertically-integrated 
members ( i.e, , members having their own floor brokers) by the 
present fixing of intra-niember rates (see question (12)), will 
permitting fixed intra-member rates on orders not exceeding 
$2,000 during the period of experimentation with competitive 
non-member rates on such transactions, exacerbate the competitive 
disadvantage of off-floor members or, as between off-floor 
members and vertically-integrated members, cause statistically 
biased results respecting competitive non-member rates? 

(2) Are intra-member rate schedules for (a) clearance services or 
(b) floor brokerage services necessary or appropriate for the 
protection of investors, or to insure, fair dealing in securities 
traded upon an exchange, or to insure fair administration of an 
exchange? 

(3) Assuming it is necessary or appropriate to have intra-member rate 
schedules for clearance functions, should such rates be higher 
than the clearing fees charged by a clearing corporation for 
direct mail clearance? Should they be different for orders 
effected for the member's own account than for orders effected 

by such member for other persons? (Compare Sections 2(b) and 
4 of Art. XV of the NYSE Constitution.) 

(4) Should intra-member rate schedules for execution be applicable to 

(a) orders left with specialists (or, in the case of the 
Chicago Board Options Exchange, board brokers), 

(b) services provided by a floor broker not acting as a 
specialist, or 

(c) both? 

(5) Should intra-member rate schedules for floor- brokerage be different 
for different types of orders ( e.g. , market orders, limited price 
prders, percentage orders, not-held orders)? 

(6) Should a member who provides execution and clearance services for 
other members and for non-member brokers be prohibited from lowering 

its prices if it believes such action is necessary to retain the business 
it receives from correspondents? 

(7) Assuming it is necessary or appropriate for exchanges to retain 
intra-member rate schedules for floor brokerage, what standards should 
be used to determine their reasonableness? Please answer the 
following questions separately for (a) floor brokers not acting as 
specialists and (b) specialists, and explain whether your answers 
would differ depending on whether the intra-member rate schedules would 
provide for a minimum rate with no maximum, a fixed rate which is 
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both a minimum and a maximum, or a maximum rate with no minimum: 

(i) What expenses should be allowable in determining 
floor brokerage rates? 

(ii) Should rate of return on investment be the standard 
used to determine the reasonableness of levels of 
profitability? If so, v/hat should be the base of the 
rate of return, i.e. , equity capital or equity and debt 
capital? 

(iii) What' racels) of return should be allowed? 

(iv) In order to provide excess floor brokerage 
capacity (if that is needed), must rates for floor 
brokerage be more than "economic cost-remunerative" 

(cover more than costs plus reasonable profit) , 'or, 
absent such subsidy, would the number of available 
floor brokers increase quickly enough to accommodate 
sudden increases in demand? If excess capacity for 
floor brokerage services is needed, how much is 
needed and can it be supplied at lov.’cr cost by the 
automation of certain typos of orders? 

(v) Do intra-member rate schedules for floor brokerage 
which are more than economic cost- remunerative , or 
which com()ensate for maintaining excess capacity, 
unduly inhibit the automation of floor brokerage, 
services? 

(vi) Can costs and capital of non-specialist floor brokers 
be allocated among agency activities and their other 
activities? If so, liow? If a member engages generally 
in the securities business in addition to providing 
floor brokerage services, should costs and capital 

be allocated between floor brokerage done for that 
member's own organization and that done for other 
member organizations? 

(vii) Can costs and capital of specialists be allocated 
among specialists' broker functions, dealer functions 
and their other activities? 

(viii) Should the standards for measuring the reasonableness 

of costs and rates of return differ in formulating intra- 
member rate schedules for specialists and for floor 
brokers? 

(8) If exchanges are to retain schedules of intra-member rates of commission 
for specialists, 

(a) should the specialist receive all or part of the intra-member 

rate for floor brokerage when he acts as broker with respect to 

an order left on his book? (Compare NYSE Constitution Art. XV, 

Section 2(c), which provides for payment of the full 
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lintra-raember floor brokerage rate on that exchange 

to the specialist when he acts as broker for an order left 

with him, and American Stock Exchange, Inc. ("Amex") 

Constitution Art, VI, Section 2(c), which provides under 
similar circumstances for payment of approximately 3/4 of the 
intra-member rate for floor brokerage to the specialist, 
leaving approximately 1/4 for retention by the floor broker.) 

(b) should the answer to (a) differ if the specialist acts as dealer 
with respect to such an order? (Compare the above NYSE and 
Amex constitutional provisions with Midwest Stock Exchange 
Article XXVIII, Rule 22.) 

(9) Should intra-member rates paid to specialists on orders left with them 
be more than economic cost-remunerative in order to subsidize the 
specialist's dealer obligation? If so, can the amount of subsidy 
be calculated (and periodically adjusted) to do no more than subsidize 
the dealer obligation to the extent such a subsidy is required? 

(10) (a) Assuming that the quality of specialists' dealer performance can 

be objectively evaluated, 

(i) should floor brokerage income from the execution of 
orders left with all specialists on an exchange be pooled 
and then allocated by the exchange to specialists on the 
basis of performance? 

(ii) if there is no pooling of floor brokerage income, should 
an exchange structure its schedule of rates so that 

a high-rated specialist would receive a larger portion 
of the floor brokerage income from orders left with him 
than he would if he were low-rated? 

(iii) if there is no pooling of floor brokerage income and 
no differentiation in the amounts paid to specialists 

on the basis of their ratings, should an exchange reallocate 
stocks among specialists from time to time to reinforce 
high standards of- specialist perfonnance? 

(iv) to what extent, if any, should any allocation of pooled 
floor brokerage income, or differentiation in amounts 
paid to specialists on the basis of their ratings, or 
periodic reallocation of stocks, take into account a 
specialist's profitability, or lack thereof, in addition 
to his dealer performance rating? 

(v) to what extent, if any, should any allocation of pooled 
floor brokerage income, or differentiation in amounts 
paid to specialists on the basis of their ratings, or 
periodic reallocation of stocks be- designed to achieve*, 
a subsidy of specialists' dealer activity in less 
profitable stocks? 

(b) Could a prescribed intra-member rate for specialists' floor 

brokerage services which included an amount intended to subsidize 
the specialists' dealer functions meat the test of reasonableness 
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( 11 ) 


( 12 ) 


(13) 


( 14 ) 


if the quality of specialists' dealer performance cannot 
be objectively evaluated? 

(a) Does assignment by an exchange of the book to one specialist 
confer an undue competitive advantage upon him over other 
market makers on and off such exchange who would be willing to 
share the specialist's dealer obligations if they participated 
in- his subsidy? 

(b) If liquidity with depth is provided by competing market makers 
on or off an exchange (other than the exchange specialist) 
and the exchange retains intra-member rates for specialists 
which include a subsidy, 

(i) should provision be made for such other market makers 
to receive a portion of the subsidy, and should the 
answer depend upon whether they supply such liquidity 
with depth for competitive reasons, or pursuant to their 
assumption of affirmative obligations; or 

(ii) should each such market maker (including the specialist) 
have his own book and corresponding subsidy? If so, 
under what conditions? 

Do intra-member rates which are more than economic cost-remunerative 
place off-floor members at a competitive disadvantage as against 
vertically-integrated members? If intra-member rates on limit orders 
left with specialists are not to be merely economic cost-remunerative 
but, as a matter of policy, are to include a subsidy for the specialist's 
market-making function, can intra-member rates for floor brokerage 
be the sumo, for floor brokers as for specialists without competitively 
disadvantaging off-floor members? 

Assuming that the specialist's dealer function should be subsidized 
through intra-member rates on orders left with specialists and that 
excess floor brokerage capacity should be subsidized through separate 
intra -member rates for floor brokerage, will each of these assumed 
needs result in identical intra-member rates for specialists' agency 
services and for floor brokers' services? If the two have different 
costs or capital requirements, should exchange-mandated intra-member 
rates for agency services nevertheless be the same? If the intra- 
member were to be different for agency services provided by specialists 
and floor brokers, or were to be prescribed in the case of one but 
not the other, would this produce results inconsistent with the protection 
of investors, fair dealing or fair administration of the exchange? 

Various securities exchanges impose charges and fees, payable by one 
member to another member, for services other than traditional floor 
brokerage and clearance. For example, when a market-maker member 
on the PPW Stock Exchange, Inc. effects a principal transaction in 
one of the stocks in which he is registered with that exchange as 
an alternate specialist, he must pay 10 per, share to the regular 
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specialist in that stock (Rule 459). On the Midwest Stock Exchange, 
incorporated a member (who is not a specialist) who deals as principal 
with another member is entitled to receive from that other member a 
fee equal to the rate of floor brokerage (Art, XXViri, Rule 22). Are 
such required fees and charges necessary or appropriate? What 
standards should be used to determine the reasonableness of such fees 
and charges? 

Persons who wish to appear at the hearing are requested to notify the hearing 
officer, William E. Toomey, Room 632, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D.C. 20549, telephone number (202) 755-1240, 
as soon as possible. 

Persons intending to appear should file 25 copies of tlie text of their prepared 
oral statements with the hearing officer 48 hours prior to their appearance and 
are invited to make additional copies of their statements available at the 
time of their appearance for the benefit of the press and all other interested 
persons. 

Persons wishing to submit written statements for the Commission's consideration, 
in lieu of appearing personally, should file 25 copies thereof no later than 
June 14, 1974, 

By the Commission. 

George A. Fitzsimmons 
Secretary 
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UNITED STATES OF AMERICA 
before the 

SECURITIES AND EXCHANGE COMMISSION 


In the Matter of 

INTRA-MEMBER COMMISSION RATE SCHEDULES 

OF 

REGISTERED NATIONAL SECURITIES EXCHANGES 


ORDER DIRECTING PUBLIC 
INVESTIGATION AND 
DESIGNATING OFFICERS 
TO TAKE TESTIMONY 


I. 


The Commission has determined to investigate facts, conditions, practices 
and other matters, relating to the reasonableness of intra-member commission 
rate schedules of registered national securities exchanges, which it deems 
necessary and proper to aid in the enforcement of the provisions of the Securities 
Exchange Act of 1934 ("Exchange Act") to protect investors and to insure fair 
dealing in securities traded upon such exchanges and fair administration of such 
exchanges. 


II. 


IT IS ORDERED, pursuant to the Commission's authority under the Exchange Act, 
including, but not limited tOj Exchange Act Section 21(a), 15 U.S.C. Section 78u(a) , 
that an investigation be made of the matters referred to in Section I hereof to 
aid both in the administration of the provisions of the Exchange Act and in 
the prescribing of rules and regulations pursuant to Section 6, 11, 17(a), 19(b) 
and other pertinent provisions of the Exchange Act; and 

IT IS FURTHER ORDERED, pursuant to the provisions of Section 22 of the 
Exchange Act, that a public hearing shall be held as part of this investigation, 
that the public hearing shall be conducted before the Commission, any member or 
members thereof, or William E. Toomey , who is hereby named as hearing officer and 
empowered to administer oaths and af f iriiiations and to perform all other duties 
in connection therewith as prescribed by law, at the hearing which shall 
commence at 500 North Capitol Street, Washington, D.C. 20549 on May 29, 1974; and 

IT IS FURTHER ORDERED, pursuant to the provisions of Section 21(b) of the 
Exchange Act, that for the purpose of such investigation and public hearing 
held as part of it Lee A. Pickard, Sheldon Rappaport and Gene L. Finn and each 
of them, is hereby designated an officer of the Commission and shall conduct 
the investigation and perform all other duties in connection therewith as 
prescribed by law. 

By the Commission. 


George A. Fitzsimmons 
Secretary 
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For RELEASE Friday, September 24, 1971 


■ Securities and Exchange Ccmxission 

' Washington, D. C. 20549 

Securities Exchange Act of 1934 
Release No. 9351 

The Securities and Exchange Commission today announced tliat it 
has sent the following letter to the New York Stock Exchange in 
response to the latter's commission rate proposal of June 28, 1971: 

September 24, 1971 

Robert W. Haack 
President 

New York Stock Exchange 
11 Wall Street 

‘ New York, New York 

Dear Mr. Haack: 

i 

The Commission has reviewed the proposed commission rates submitted 
by the New York Stock Exchange on June 28, 1971 pursuant to Rule 17a-8 
j and in light of the evidence presented at the public hearing on the 

■ proposal. As the Exchange has recognized, a rule dealing with commis- 
sion rates is necessarily dependent for its validity upon the contin- 
uation of the conditions and circumstances justifying the reasonable- 
ness of the rates. Accordingly, the Commission expects. that the 
Exchange will review its commission rate structure on a regular and 
systematic baais and will submit any appropriate modifications or 

I changes in such structure to the'Commission to enable it to exercise 

its continuing regulatory oversight. The Commission expects the 
t ' Exchange to continue to gather necessary data from its members for 

I this purpose. The Commission will also continue its monitoring pro- 

t gram in order to assess the need for any rate changes, 

’ As regards the present rate proposal, the Inability of the Exchange 

1 appropriately to allocate costs and revenues between brokerage and 

i other activities of its members has necessitated our consideration 

j of the proposed rates on the basis of the total financial experience. 

I of Exchange member firms. We have considered the .problems experienced 

I by the securities industry in dealing with widely fluctuating volume 

levels in recent years, leading to back office problems and, in some 

■ cases, the insoJ-vency of member firms. We find that the profitability 

’ of member firms during the first half of 1971 appears to be reasonable 

‘ In view of significant changes in the operation and structure of the 

j industry, including the introduction of competitive rates on certain 

' large transactions, the forthcoming rules to protect customers' funds 

and securities and greater 'access by nonmember broker-dealers to the 
facilities of the Exchange, The Commission is continuing to study 
the economic and regulatory impact on the investing public, the 
Securities markets and the securities industry of competitive commis- 
sion rates on portions of orders in excess of §500, CXX), Accordingly, 

OVER 


I 


1 


( 



) 
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we reserve this matter for later determination in light of the 
evidence which is being developedo * , 

I \ 

On the basis of the evidence presented to us and the factors dis- 
cussed abovei the Commission does not object at this time to imple- 
mentation of the Exchange’s proposed ratesj subject to the following 
conditions: 

le The present surcharge on certain transactions will be 
terminated as to all such transactions as soon as the 
Exchange, consistent with price restrictions referred 
to in subparagraph 10, may implement the new rate 
proposala 

\ 

2o In order to provide small investors with the continued 
opportunity to participate in the securities markets, 
no member organization that has traditionally handled 
small customer accounts will impose or continue any 
limitation of any kind on the size or frequency of any 
such customer’s orders or the size of his account, nor 
will any member organizations impose fees, commissions 
or other charges on any such customer in excess of the 
proposed rateSo The Exchange will establish an Inves- 
tors’ Service Bureau to as-sist small investors to par- 
ticipate in the markets, and will undertake a compre- 
hensive and continuing effort to facilitate service 
to the small investor, 

• « 

3o The rate schedule will be revised to provide that 
the total commission on an order consisting of a 
round-lot plus an odd-lot will not be higher than 
the commission on the next higher round-lot, 

4, The intra-member rate will be reviewed by the Ex- 
change in order to determine whether fixed charges 
should continue to prevail in this area. As regards 
the intra-member rate incorporated in the NYSE rate 
proposal, the Commission does not object at this time 
to that part of the proposal subject to the continuing 
consideration and review of the long-run desirability 
of the continuation of fixed intra-member charges and 
to the CommiSEion’s consideration of the industry . • 
structure questions in the hearings commencing October' 
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5« The Commission finds that the. provision for 30% access 
is Inadequate and that the discount afforded nonraember 
broker-dealers should be not less than 40% to allow for 
6 minimum meaningful test of this proposal. The Commis- 
sion Is reserving its final determination regarding the 
•primary purpose" limitation of the access provision until 
the completion of its scheduled hearings. The Commis- 
sion will reconsider the access provisionni including 
Its "primary purpose" limitation, after the conclusion 
of the hearings scheduled to begin October 12, 1971. 

Tile Commission finds Inappropriate the condition that 
it enforce the anti-rebate provisions of the Exchange's 
agreements for access by nonmembers. The responsibility . 
for enforcing a rule adopted by a self-regulatory organ- 
ization lies with that organization and the Commission's 
regulatory oversight will be exercised only to ensure 
that the rule and its administration by the self-regula- 
tory organization are appropriate, 

6, The Exchange will continue to ensure that commission 
revenues are prudently applied by all member organi- 
zations so as to improve further their capital posi- 
tions and operational facilities, 

7* The Exchange will, on or before May I, 1972, submit to 
the Commission its proposals for implementing uniform 
reportingby member firms in order to permit evaluation 
of subsequent commission rate proposals. If the Ex- 
change is unable to devise a suitable reporting mech- 
anism, the Commission will consider doing so pursuant 
to Section 171 a) of the Securities Exchange Act, 

8, The Exchange will examine its definition of an "order" 
to determine whether to alter the present provision 
so that portions of the same order executed on different 
days would be aggregated for purposes of ascertaining 
the appli'cable commission rate, 

9« The Exchange will adopt rules or rule changes to enable 
member firms to enter into' cooperative arrangements 
under which execution and clearsnce functions of such 
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firms could be performed jointly without the payment 
of ‘intra-member rates for such functions to aay.4)ther 
member* 

10* The Exchange will comply with any restrictions on 
price increases imposed by law, as interpreted __ by 
the Presldent”s Cost of Living Council or any other 
organization designated by the President or the 
Congress to impose or interpret any such restric- 
tions* 
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Securities and Exchange Commission 
Washington. D.C. 20549 


1 OFFICE OF THE 

General Counsel 


May 24, 1974 

A. Daniel Fusaro, Esquire 
Clerk, United States Court of Appeals 
for the Second Circuit 
United States Courthouse 
Foley Square 

New York, New York 10007 

Re: Gordon v. New York Stock Exchange, Inc.. No. 74-1043 (C.A. 2) 

Dear Mr. Fusaro: 

Enclosed for filing with the Court in the above-referenced case, 
pursuant to Rule 29 of the Federal Rules of Appellate Procedure, are 
twenty-five (25) copies of the Brief of United States Securities and 
Exchange Commission, Amicus Curiae. 

I hereby certify that on May 24, 1974, I caused to be served by United 
States mail, first class, postage prepaid, a true copy of the Commission's 
brief upon the following: 


I. Walton Bader, Esquire 

Bader 6e Bader 

274 Madison Avenue 

New York, New York 10016 

Attorneys for Plaintiff-Appellant 
Richard A. Gordon 


John J. Loflin, Esquire 
Lord, Day & Lord 
25 Broadway 

New York, New York 10004 

Attorneys for Defendant-Appellee 
American Stock Exchange, Inc. 


William E. Jackson, Esquire 
Milbank, Tweed, Hadley & McCloy 
1 Chase Manhattan Plaza 
New York, New York 10005 

Attorneys for Defendant-Appellees 
New York Stock Exchange, Inc. and 
Bache & Co., Inc. 

James B. May, Esquire 
Brown, Wood, Fuller, Caldwell 
& Ivey 

1 Liberty Plaza 

New York, New York 10006 

Attorneys for Defendant-Appellee 
Merrill Lynch, Pierce, Fenner 
6e Smith, Inc. 


Seymour H. Dussman, Esquire 
Attorney for Amicus Curiae 
Antitrust Division 
Department of Justice 
Washington, D.C. 20530 


Sincerely, 



Enclosures 


